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W m EF A C E- 




O braiicli oC juri«;prn:lcnc(^ is more imporla^it than the law of succossioiis 
or inheritance; as it constitutes that part of anv national R\stem of laws, wliich 
is the most peculiar and distinct^ and whicli is of most frequent u&e and ca: ten- 
sive application. 


Ifi the law of contracts, the ri»1es of derision, obserred in the jurisprudence 
of diffi'rent countries, fire in fr;encral dictated by reason and ii^ood sense ; and 
rise naturally, though not always obviously, from the plain maxims of equity 
and ri gbt. 

As to the criminal law, mankind are in general agreed in regard to the nature 
of crimes : and, ulihougli some diversity necessarily result from the cAigencics 
of diifcrent states of society, leading to considerable variation in the catalogue 
of offences^, and in the scale of relalivo guilt and consequent punishment; yet the 
fmidatnenlal })rincip!es are uiiaKcrod, and may ])erhaps be equally traced in 
cvrrv known sc lieinc of cxeuipiary and retributive jiisuce. 

But the rules of furcession to property, being in their nature arbitrary, arc 
in all systems of law merely convent ional. Admitting even that the suceession 
of the olfspring to the parent is so obvious as almost to pr^^sent a natural and 
liniversal law; yet this very first rule is so variously n).oditj(*d by the usages 
ef different nation’^, that its a}>j>lication at least must be acknowledged to be 
founded on consent ratlu'r thiin o:i reasoning. In the laws of one p(‘op!e tlic 
jLghls of primogeniture are established ; in those of another the equal 
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sion of all the male offspring prevails ; while the rest allow the participation of 
the female with the male issue, some in equal, other in unequal proportionr. 
Succession by right of representation, and the claim of descendants to inherit 
in the order of proximity, have been respectively established in various nations, 
according to the degree of favour, with which they have viewed those opposite* 
pretensions. Proceeding from linear to collateral succession, the diversity of 
laws prevailing among different nations, is yet greater, and still mor^wifrcibly 
argues the arbitrariness of the rules. Nor is it indeed practicable to reduce 
the rules of succession as actually established in any existing body of law, to a 
general or leading principle, unless by the assumption of some maxim not 
necessarily nor naturally connected with the canons of inheritance. 

In proportion then, as the law of successions is arbitrary and irreducible to- 
fixed and geiifial principles, it is complex and intricate in its provisions ; and 
requires, on the part of those entnisted with the administration of justice, a 
previous preparation by study; for its rules and maximiN^ailnot be rightly 
understood, when only hastily consulted as occasions arise. Those orcasiona 
are of daily and of hourly occurrence : and, on this account, tliat branch of 
law should be car4;fully and diligently studied. 

In the Hindu jurisprudence in particular, it is the branch of law, which 
specially and almost e.\clusively merits the attention of those who are qualifying 
themselves for the line of service in which, it will become their duty to admi- 
nister justice to our Hindu subjects, according to their own laws. 

A very ample compilation on this subject is included in the Digest of Hindu 
law, prepared by Jaoanna't’ha under the directions of Sir William Jones. 
But copious as that work is, it does not supersede the necessity of further aid to 
the study of the Hindu law of inheritance. In the preface to the translation of 
the Dig(^6t, I hinted an opinion unfavorable to the arrangement of it, as it has 
been executed by the native compiler. I have been confirmed in that opinion 
of the compilation, since its publication; and indeed the author’s method of 
discussing together the discordant opinions maintained by the lawyers of'lhe 
several schools, without distinguishing iu an intelligible manner which of thei» 
is the received doctrine of each school, but on the contrary leaving it uncer- 
tain whether any of the opinions stated by him do actually prevail, or which 



PREFACE. 


Ill 

<k>ctrin6 must now be considered to be in force and which obsolete, renders his 
work of little utility to persons conversant with the law, and of still less service 
to those who arc not versed in Indian jurisprudence ; especially to the English 
reader, for whose use, through the medium of translation, the work was par- 
ticularly intended. 

A 

£ai|^||(|||ning this opinion of it, I long ago undertook a new compilation of 
the law of successions with other collections of Hindu law, under the sanction 
of the government of Bengal, for preparing for publication a supplementary 
Digest of such parts of the law as I might consider to be most useful. Its 
final completion and publication have been hitherto delayed by important avoca- 
tions ; and it has been Judged mean time advisable to ofler to the publick in a 
detached form, a complete translation of two works materially connected with 
that compilation. 

They are the atalidard authorities of the Hindu law of inheritance in (he 
schools of Benares and. Bengal respectively; and considerable adva^age must 
be.derived to the study of this branch of law, from access to those authcntick 
works, in which the entire doctrine of each school, with the reasons and argu- 
ments by which it is supported, may be secu at one view and in a connected 
shape. 

In a general compilation, where the authorities are greatly multiplied, and 
the doctrines of many different schools, and of numerous authors arc contrasted 
and compared, the reader is at a loss to collect the doctrines of a particular 
school and to follow the train of reasoning by which they are maintained, lie is 
confounded by the perpetual conflict of discordant opinions and jarring deduc- 
tions ; and by the frequent transition from the positions of one sect to the 
principles of another. It may be useful then, that such a compilation should 
be preceded by the separate publication of the most approved works of each 
school. By exhibiting in an exact translation the text of the author with notes 
selected from the glosses of his commentators or from the works of other writers 
of the same school, a correct knowledge of that part of the Hindu law, which 
is expressly treated by him, will be made more easily attainable, than by- 
trusting solely to a general compilation. The one is best adapted to preparatory 
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«tudy ; tlie other may afterwards be profitably consulted^ when a ^nerah hut 
accurate knowled^ has been thus previously obtained by the separate study of 
a complete body of doctrine. 

These considerations determined the publication of the present-Tolume. Itoonj- 
prehends the celebrated treatise of Jimu'ta-va'hana on successions^ which is con- 
stantly cited by the lawyers of Bengal under the emphatic title of nit^dga 
oi iulicritance and an extract from the still more celebrated JUitd cihard , 
comprising so much of this work as relates to inheritance. The range of its 
authority and influence is far more extensive than that of Jimu^ta-va^h aka's 
treatise ; for it is reccivc^d in all the schools of Hindu -law, from Jicnares to the 
s,oiithern extremity of the peninsula of India, as the chief groundwork of the 
doctrines which they follow, and as an authority from which they rarely dissent* 

The works of other eminent writers have, concurrently with the JVIitd cihar&t 
considerable weight in the schools of lav/ which have Y^pectively adopted 
them; as%he SmrBi Chandried* in the south of India i the Chintdmanit 
Betndcara a,nii V'tvdda-chandrajf^ in JMit’hild ; the I'Ttramiirddaj/a and Cama— 
ia'cabaJ at Benares, and the M.otjuc'ha% among the Marahditas : but all 
agree in generally deferring -to the authority of the Miid eshard , in frequently 
appealing to its text, and in rarely and at the same time modestly dissenting 
from its doctrines on particular .questions. Tlie Bengal school alone, having 
taken for its guide Jimu'ta-va'ii ana’s treatise, which is on almost every dis- 
puted point, opposite in doctrine to the J\lHd eshard, has no. deference for its 
authority. On this account, independently of any other considerations, it would 
have been necessary to admit into the present volume either his treatise, or some 

♦ By De'tan'd'a*biiatVa. This excellent treatise on judicature is of great and almost para* 
Kount autliorifyi as I am informed, in the countries occupied by the Hindu nations of Drdvifa^ 
T^ailattf^ay and Carndtd ; inhabiting the greatest part of the peninsula or Dekhin* 

f Vivada chintamaniy yt/avahtu'a chmiumaniy and other treatises of law by Va ohespati. 
iits'ha. Vivdda rctndcuray P j/aryahdra reindcara and other compilations by Panditas employed 
ty Chan i> eVivaba ; Vivuda^^chandra by Misaku mis ba or rather by his aunt Lac’hima' op 
-de'vi’. ^ 

+ ViramitrbdayUn nn ample and very accurate digest by Mitba mis^ba. 
aad other works of Camala cara. 

Vyavahdrm-^ma^uc*ha and other treatises by NClacanx 'jia. 
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of ihe of his^ doctrine which are !a use, and of which the best 

known and most approved is 'Raohvnandana’s Ddya-tatwa. But the pre« 
fhrenco appeared to be decidedly due to the treatise of Jimo'ta-va'hana himself ; 
as we9t beeanse he was the founder of this school, being the author of the 
doctrine which it has adopted ; as because the subjects, which he discusses, 
mre trelm^” by him with eminent ability and great precision ; and for this 
Birther reason, that quotations from his work, or references to it, which must 
become nCcessary in a general compilation of the Hindu law of inheritance, 
can be hot very imperfectly intelligible without the opportunity of consnltiiiff 
the whole text of his close reasoning and ample disquisitions. 


Having selected, for reasons which have been here explained, the Hdffahhdgct 
t>f JFisiuta-va'hana and the MUdcshard on inheritance, for translation and 
separate puhlteatids^ 1 was led in course to draw the chief part of the annota- 
tions ncwessary to illustration of the text, from the commentaries on thoso 
works. Notes have been also taken from original treatises, of which likcwiso 
brief notices will be here given, that their authority may be appreciated. 

In the selection of notes from commentaries and other sources, the choice of 
'them has not been restricted to such as might be necessary to the elucidation of 
the subject as it is exhibited in the English version ; but variations in the 
sreading and interpretation of the original text have been regularly noticed, with 
the view of adapting this translation to the use of those who may be induced to 
otudy it with the original Sanscrit text. The mere English reader will not be 
«detained by these annotations, which he will of course pass by. 


Having verified with great care the quotations of authors, as far as means are 

* 

mffbrdedto me by my own collection of Sanscrit law books (which includes, 
believe, nearly all that are extant ; ) I have added at the foot of the page notes 
reference to the places in which the texts are found. They will be satisfac- 
tory to the reaider as demonstrating the general correctness of the original citations. 
The inaccuracies, which have been remarked, are also carefully noticed. They 
aure few and not often important. 

The sonrcei^ from which the annotations have, been chiefly drawn, aro 
.following'. 
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The commentary of S'ricrYshn'a Terca'lanca'ba on the JDdjjabhdga of Ji- 
Mo'ta-va'mana has been chiefly and- preferably used. This is the most cele>- 
brated of the glosses on the text. It is the work of a very acute logician, who^ 

s 

interprets his author and reasons on his arguments, w’ith great accuracy and> 
precision ; and who always illustrates the text, generally confirms its positions,- 
but not unfrequently modifies or amends them. Its authority has-been long: 
gaining ground in the schools of law throughout Bengal ; and it has almosb 
banished from. them the other expositions of the JDdt/abhdga ; being ranked, im 
general estimation, next after the treatises of JiMU TArTA'HANA and of Raghu- 

KANDANA. 

An original treatise by the same author, entitled JDd tja-crama-sangrnJia, 
contains a good compendium of the law of inheritance according to Jiasu'TA--^ 
wa'hana’s text, as expounded in his commentary. It has been occasionally^ 
quoted in the notes : its authority being satisfactorily demonstrated by the use- 
which was made of it in the compilation of the Digest translated by Mr, 
Haehbd-; the compilers of which transcribed largely from it, though without 
acknowledgment. 

The earliest commentary on JImu'ta-va'hana is that of S'rina't’ha a'cha'hya* 
Chu'd'a'man'i. It has been constantly in S'lticnisiiNA's view, who frequently 
copies it; but still oftener cites the opinions of Chu d'a'man'i to correct on 
confute them.- Notwithstanding this frequent collision of opinions, tire oom— 
mentary of Chu'd a'man'i must be acknowledged as,- in general, a very excellent 
exposition of the text ; and it has been usefully consulted throughout the progresa 
of the translation, as well as for the selection of exp.lanatory notes. 

Another commentary, anterior to S nienfsHNA’s, but subseqnent to Chu d a'- 
MAn'i’s, is that of Acuyuta ciiACRAVAnTt, ( author- likewise of a commentary on 
the S’rddd'ha viveca. ) It is in many places quoted for refutation;, and in more 
is closely fi)llowed by S'ricrYbhn'Ai but always w-itbout- naming the author; 
It contains frequent citations from Chu'd'a'man'i, and -is itself quoted with -the 
name of the writer by Mahe's'wara. This work is ■ upon the whole an able 
interpretatio.! of the text of JImu'ta-ta'uama, and has aflTorded much assistance.- 
in the translation of it, a. id furnished many notes illustrating its sense. 
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't^e coiamenittry of MABB'6'wA.it a ia posterior to those of Chv'd' a'mam^i and 
of Achyuta, both of vrhich are cited in it; and is probably anterior to SnrciitBB-. 
b'a’s^ or at least nearly of the same date, if my information concerning these 
authors be correct;* for they appear to have been almost contemporary; but 
IM'abbVytara seemingly a little the elder of the tyro. They differ greatly in 
their expositions of the text, both as to the meaning and as to the manner f»f de- 
ducing the sense : but neither of them affords any indication of his having seen 
the other’s work. A comparison of these different and independent interpretations 
has been of material aid to a right understanding and-corjrect version of obscure 
and doubtful passages in Jiaio'TA-VA'HANA’s text. 

* Of the remaining commentaries, or which notices had been obtained] only one 
other has been procured. It bears the name of Raguunandana, the author of 
the SmrTti-tat'ioa, and the greatest' authority of Hindu law in the province of 
Sengal. In proportion to the celebrity of the writer was the disappointment 
experienced on finding reason to distrust the authenticity of the work. But not 
being satisfied of its genuineness, and on the contrary suspecting it strongly of' 
bearing a borrowed name, 1 have made a very sparing use of this commentary' 
either in the version of the text'or in tliemotcs. 

The Daija-tatwa, or so much of the Sinrfti-iat'wa as relates to inheritance, is' 
the undoubted composition of RAoiroNAMDANA r and, in deference to the great- 
ness of the author’s name and the estimation in which bis works are held among 
the learned • of Bengal, has been throughout diligently consulted and 

carefully campared with JiMtr'TA-VA'H AN A’s treatise; on which -it is almost ex- 
clusively founded. It is indeed an' excellent . compendium of the'law, in which 
pot only JImu'ta-va'hama’s doctrines arc in general strictly followed, but are 
commonly delivered in his own words in brief extracts from his text. On a few 
points, however, Raghunaxdana has differed from his master ; and in some in- 
stances he has supplied deficieucies. These, as far as they have appeared to be 

* Greal grandions of * both tkoso ‘wrUenr were tiring la and the grandson '(daughter's sonX 

S EicaVtUM^A wasalire in 1790. Both consequently; must have IWcd in the first part of thp lasfis 
fa Tb^. are modern writers; and S nicalsuN'A is apparently the most 
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of i!mportanei^ hawl^rnis&ed aanoiatioiu; &r fviticli ^ts anlthorUy ia of coatao 
•quoted. 

A. commeiftar^ hy CAViRiTMA on RAomrirANOAMA’s 2>oya-faf»a, lias also sup- 
plied a few aonotations, and has heen of some use in explaining Jimu'ta- 

i 

▼a'haiia's commentators, heing written in the spirit of their, expositions of that 
author's text, rparticularly Sri'crIsun'a’s gloss ; and often in the very words’of 
that commentator. 

The Ddtja-rahasfja or Smrtti-ratn&vaU of Ra'ma-na'tba 
PAT i, having obtained a considerable degree of authority in some of the districts - 
of Bengal, has been frequently consulted, and is-sometiroes quoted in the notes. 
It is a work not devoid of merit : but, as it differs .in some material points from 
hoth Jimu’ta-va'hana and Raghunanoana, it tends loo much to unhinge the 
certainty of the law on some important questions of very frequent recurrence* 
The same author has written a commentary on Jiuu'TA'VA'HANA’s Ddi/a-thaga, 
and makes a reference to it at the tclose of his own original treatise. My re- 
searches, however, and endeavours to procure a copy of it, have not been success- 
ful. 1 should else have •considered it Tight to advert frequently to it in the illus- 
trations of the text. 

Other treatises on inheritance according to the doctrines received, in Bengal, 
ns the Ddya-nim'aya of dStticARA BHAifT'A'cHA'aYA and one or two more which, 
have fallen under roy inspection, are little else than epitomes of the work of 
Ragiiunamdama or of Jimu'ta-va'haka : and on this account have been scarcely 
at all used in preparing the present publication. 

The remaining names, which occur in the notes, are of works or of their 
authors belonging to other schools. These are rarely, I may say never, cited, 
unless for vai iations in the reading • of original texts of legislators ; excepting 
only the Vtratnitrodaya of Mitra-mis'ka ; from whose work a few quotations 
may be found in the notes, contradicting passages of the text. This author, 
in the compilation mentioned, uniformly examines and refutes the pecunUar 
doctrines maintained by Jinrc'TA-VA'H Am A and Raohunamdama : but it did swb 
fall withio the design of the present publication to exhibit ibecouirovx 
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iO'g'uinents of ilie modern opponents of the Bengal tchohl ; and quotations from 
his work have heen therefore sparingly inserted in the notes to JiMv'TA-TA'a ana's 
treatise. 

- The commentaries on the J^itdcshari of Vijnya'neVwara are less numerous^ 
Of four, concerning which' I have notices, two only have been procured. The' 
SuT>6 d'hini by Vis'we's'wara biia.t't'a ; and a coinmentscry by a modern author, 
Ba'lam bhat't'a. 

The Suho d'hini is a collection of notes elucidating the obscure passages of the 
Mitdcshard, concisely, hut perspicuously. It leaves few difficulties unexplained, 
and dwells on them no further than is necessary to their elucidation. The 
commentator is author likewise of a compilation entitled Madana-pdriJ&ta, 
chiefly on ' religious law, but comprising.. a chapter on inheritance, a topick 
connected with that. of obsequies. To this work he occasionally refers from his 
commentary-. Both therefore have been continually consulted in the progress of 
the translation, and ‘have furnished a great proportion of the annotations. ■ 

Ba'eam bhatVa’s work is ia the usual form of a perpetual comment. It pro- 
ceeds, sentence by sentence, expounding every phrase, and every term, in the ori- 
ginal text. Always copious on what is obscure and often so on what is clear, it 
has been a satisfactory aid in tbe translation, even- where it wtu busy in explaining 
that which was evident: for it has been gratifying to find, though no doubts 
were entertained, that- the intended interpretation had the sanction of a commen- 
tator. Ba'eam bhat't'a’s gloss in general follows the Subdd'hint as far as this 
goes. It has supplied: aRnotations where Vis'wb's'wara'b commentary was silent ; 
OF where the' explanation, couched in Vis'wbVwara’s concise language, might 
be less intelligible to the English reader. 

ViJNrA'NE's'wARA’s JSiitdcsHard being a commentary on the institutes of YaV- 
MYAWALCYA, it bas been a natural suggestion to compare his expositions of the 
law, and of his author’s text in particular, with the commentaries of other wri- 
ters on the same institutes, viz. the ancient and copious gloss of Apara'rca of 
the royal house ot'Sildra, and the modern and succinct annotations of Su'lapa'n'z 
in fats comment entitled Dipacalica. A few notes have been selected from both 
liiese 'woxlu, and cfaiefly from that of Afara'rca. 


c 
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For like reatoas flic commentaiora on the mstUntea of other ancieot aagea hamjp 

teen aimilarly examined ; they are thoac of ME'®‘HA'TiT*HiandCui.i.o'cA 
on Menu; Haradatta’s gfloas on Gautama, which is entitled J\Iitac9haT>&'j 
Tf ANDA-PAttDtTA’s Commentary under the title of Vaijayantt, on the institutea 
which bear the name of the god Vishn'u ; and thoae of -the same author, and of 
MaTo’HATA A'cUA'RYA, on PA&A'a'AibA. 

Nanda-Pan'd'ita is author also of an excellent treatise on adoption, entitled 
Dattaca-numdnsa, of which much use has been made, among other authorities, 
in the enlarged illustrations which it has been judged advisable to add i.o the 
abort chapter contained in the on this -important topickof Hindu 

The same writer appears, from a -reference in a passage of his gloss on 'Vishn'u, 
•to haye composed a commentary on the MitdcsJiard under the “title of Pratildc- 
Bhard. Not having been able to procure that work, but concluding that the 
opinions, which the writer may have there delivered, correspond with those 
which he has expressed in his other compositions, 1 have made -frequent references 
4o the rest of his writings, and particularly -to his commentary on Vishn'u, 
-which is a very excellent and copious •work, and might serve, like the 
shard, as a body or digest of laiv. 

All the works of grcuitest authority <4n the several schools which hold the 
Mttdcshard in yeneration, have been occasionally made to contribute to the 
requisite elucidation of the text, or hare been cited when necessary for such de- 
viations from its doctrine, as it has been Judged. right to notice in the annotations. 
It will be sufficient to pa-rticularize in this place the Viramitrddaifa before 
mentioned, of which the greatest use has been made ; that compilation conform- 
ing generally '*lo ;the doctrines of the Mitdeshard, the words of which it very 
commonly eites with occasional elucidations of the text interspersed, or with 
express interpretations of it subjoined, or sometimes with the substitution of a 
paraphrase for parts of the original text. All these have been found useful 
auxiliaries to the professed commentaries and glosses. 

This brief account of the works from which notes have been selected -or aid 
•derived, will sufficiently make known the plan on which the text of 'the Mitio- 
shard and that of Jiaiu TA-vA'aAMA have been translated -and elucidftte4« 
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which have been cmplojed for that purpose. It is hardljr necessary to 
.a(Jd« by way of precaution to the readerj^ that be will find distinguished by 
hyphens, whatever has been inserted from the commentaries into the teat to 
render it more easily intelligible; a reference to the partjyciilar commentary being 
aUways made in the notes at the foot of the page. 

Concerning the history and age of the anthers Whose works are here intro- 
duced to the attention of the English reader, some information will be expected. 
*Ou these points, however, the notices, which have been collected, are very 
imperfect, as must ever be the case in regard to the biography of Hindu auithors. 

• “w 

Vijnya'n«'s'wara,- often called VuNrA'NA-ToGi, the author of the Mitac- 
shard, is known to have been an ascetick, and belonged, as is affirmed, to an 
order of Sannydsts, said to have been founded by Sancaha-a'cua'rva. No 
further particulars concerning him liave been preserved, A copy of his work 
has indeed been shown to me, in which, at its close, he is described as a 
contemporary of Vi CRAM A'niTYA. But the authority of this passage, which is 
wanting in other copies, is not sufficient to ground a belief of the antiquity of 
the book ; especially as H cannot be well reconciled to the received opinion 
above noticed of the author's appertaining to a religious order founded by 
Sancara-a'cha'rva, whose age cannot be carried further back at the utmost 
than a thousand years. 'The limit of the lowest recent date which can possibly 
be assigned to this work, may be more certainly fixed from the ascertained ago of 
the commentary ; the author of which composed likewise (as already observed} 

I 

the aMadana-pdryd ta so named in honor of a prince called MtoANA-PA'L.i, ap- 
‘^parently theaame M^ho gives title to the JHadana-vino da^ dated in the fifteenth 
•century of the Sambat era.* It may be inferred as probable^ that the antiquity 
the JMitdcshard exceeds 500 arid is short of 1000 years, IF indeed DaA'ttB'’- 
who is frequently cited in the Miideshard as an author, be the same 

'With the celebrated Ra ja' Buoja, whose title may not improbably have been 
^ven to a work composed by bis command, according to a practice which is by 
no means uncommon, the remoter limit will be reduced by more than a century ; 
.^nd the range of uncertainty as to the age of the JMild eshard will be contracted 
Within narrower bounds. 


* 1131 Sambat f answering to A, D. 137 J. 
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Of jrMu'TA“TA”HAif'A AS little is known. Thetiame belongs t6 a 'prince of ttti' 
fiouse of SiiA'an, of whose history some hints ihaj be gathered from €he 
adventures recorded of him in populir tales ; aiid‘‘wfab is meathmed th 
otent and authentick inscription found at It. was aa obvious coiyteturd* . 

tiiat tilie Bune of this prince nought ifove bben nffisifkl tt> a treatiie cf' law comK 

ir I * ’ 

posed perhaps under .bis pohronage or. bj-bis direotions. That haweTer4o'|iot<4he " 
4 mjniAn of the learned in Bengal ; who are more inciin^4o< suppose, that the real ' 
author may have borne the name which is affixed to his work,'and -may have beca « 
aprofessed lawyer who performed the functions of judge and legal adviser- to opo > 
of the most celebrated of the Hindu sovereigns of Bengal. No evidence, how- - 
ever, has been adduced in support of this opinion ; and the period when this au- 
thor flourished is therefore entirely uncertain. He cites several earlier writers ; 
hut, their age being not leas doubtful than his own, no aid'ean be at present de- 
rived from that circumstance, towards the determination of the limits betst^een 


which he is to be placed. His commentators suppose him in many places to be 
occupied in refuting the doctrines of the Mitd eshard . Probably they are right ; 
it is however possible, that he may be there refuting the doctrines of earlier au- 
thors, which may have subsequently been repeated from them in the later com- 
pilation of V ijNYA NE s'WARA. Assuming, however, that the opinion of the com- 
mentators is correct ; the age of JiMu ta-va'hana must be placed between that 

NE s WAUA, whose doctrine he opposes, and that of Rarhonandana 
who has followed his authority. Now Raohunandaka’s date is ascertained at 
about three hundred years from this time ; for he was pupil of Va'sude'va 
Sa'rvabhauma, and studied at the same time with three other disciples of this 
same preceptor, who likewise have acquired great celebrity; viz. SiebMAN't, 
CrIshn a'danda, and Chaitanya: the latter is the well known founder of the 
religious order and sect of I'aishnavas so numerous in the vicinity of Calcutta, 
and so notorious for the scandalous dissoluteness of their morals ; and, the dafe 
of liis birth being held memorable by his followers, it is ascertained by his 
horoscope, said to be still preserved, as well as by the express mention of the 
date in his works, to have been 1411 of the Saca era, answering to Y. C. 1489 ; 
consequently Raghijwandana, being his contemporary, must have flourished 
at the beginning of the sixteenth century. 
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A TREATISE ON INHERITANCE, 


BT JIMVTA VAHAJVA 

CHAPTER I. 


JPartition o/* Heritage dotted and explained. Two pe^ 
riods of partition the Father & wealth. 


1. JPaRTITION of heritage, on the subject of which various contro- 
Tersies have arisen among intelligent persons ( not fully comprehending the pre- 
cepts of Menu and the rest) should be explained for their information. Hear 
it, O ye wise ! 


1. Subject pro* 
poic4. 


B 



3 DAYA-BHAGA OF chap; »; 

I of 2. First, tbeterm Partitioa of Heritage fddt/abhdgaj ia expounded: andf 

on that subject, Na'reoa says, Where a division of the paternal estate is insti- 

of actions* 


2iimatatton0, 

t* Division of the estate.’] Partition is aa act adapted io ascertain prepertj; at will be 
ontly explained. Division of patrimony by sons^ or a 4istribution of which they are the 
makers^ is partition of heritage. The wealth, in regard to which that is especially instituted^ or U 
executed by the persons making it, with one accord, or by the intervention of arbitrators or the like, 
Is denominated by the wise a subject of litigation. Such is the construction of the text. Sni*' 
cafsiiNA. 

Or the meaning may be, in a controversy or lawsuit wherein partition of patrimony is insti- 
tuted by sons, the subject of litigation is entitled division of heritage. Acittut'A. 

CiiV'Dk'MMi'iy and the rest of the commentators on Ji'mu'ta Va^hana’s treatise, exhibit many 
variations in the reading and interpretation of the passage here cited from Na^rsda ; and have en- 
tered into long disquisitions on the different expositions of the text. The principal disagreement is 
in regard to the relative pronoun.^ Tliere is not, however, any essential difference in the results ot 
the various interpretations. 

Some, observes S'RiciifsHN‘'A, interpret the pronoun (^atra) in the causative seventh case, 
making it relate to the term topick of litigation,” and they thus explain the text: ^ That sub- 

* jeet of controversy, on account of which a division of patrimony, or distribution of it by lots, 
^ is executed by sons, has been termed partition of heritage.’ 

Mahe's'waha, who adopts this interpretation, states the consequent meaning thus: * that 
^ topick of litigation, which consists in the ascertainment of property whether effected by arbitrators 
^ or by the parties, and, for the sake of which ascertainment, a division of patrimony is executed 
‘ by sons, such as casting of lots or other act separating property, is called by the sages partition of 

* heritage,’ 

Taking the pronoun in the nominative case, either by so reading it, or by the license which 
justifies anomalies in sacred writings, the passage is by some explained (as is remarked by commen* 
tutors) ^ the division of patrimony, which is instituted by sons, is called partition of heritage.’ 

After noticing the various readings, S'aicnfsnN'A adds, ^ certain writers, however, expound 
^ the term patrimony, in the distributive sixth case. Accordingly, the import of the text, conso- 

* nantly to their opinion, is the portion of the paternal estate, for which a partition is institnied 

* by sons, is division of 'heritage.” Agreeably to this interpretation, likewise, the wealth must he 

* understood to be the subject of the action.’ f 


* Most ropier and quotationi of the text read it “ where” or in which.” But somc rcidy^ttu; and Others 
'm j “ but which.” 

t The author of the ra/tosya gives the preferonoe to tbii interpretatioBv 



JIMIJTA VAHANA. 

futed by sons, that becomes a topick of litigation, called by the wiie Partition 
" of Heritage.”* 

3^ What came fVom the father is “ paternal and this signifies property 
arising from the father’s demise. The expressions " paternal” and " by sons” 

both indicate any relation : for the term ” partition of heritage” is used for a 

* 

division of the goods of any relation by any relatives. Accordingly Na'reda, 
having premised partition of heritage” as a topick of litigation, (§3) shows. 
Under that head of actions, the distribution of effects left by the mother and the 
rest.f So Menu, likewise, premising inheritance,! but without employing the 
word father or any other specifick term, propounds the division of effects of any 
relative. 

4. The term ” heritage,” by derivation, signifies " what is given.” How- 
ever, the use of the verb (dd) ii here secondary or metaphorical ; since the 
same consequence is produced, namely that of constituting another’s property 
after annulling the previous right of a person who is dead, or gone into retire- 
ment, or the like. But there is no abdication of the deceased and the rest im 
regard to the goods. 

5. Therefore, the word ” heritage” is used to signify wealth, in which 


!3nnofatuim(, 

4, Heritage eign^es tehai is given,^^"] Since the Tcrb to give signifies the will br^ 
this no longer mine,” which has the effect of resting property in another; and since that cannot 

/exist in the proposed case, therefore it here merely signifies any act which has the effect of resting 
property in another, such as the demise of the former owner, his retirement Achtuta* 

There is not in this instance a relinquishment on the part of the person deceased, or retired See, 
consisting in the will be this no longer mine,” and operating to annul the former proper ty»> 
Raor. Da^atatwa* 

5, Heritage^^ is used to signij^,^ The term heritage signifies by acceptation property 
rested in a rdatire, in respect of wealth, in right of relation to its former owner (as son or othcr.^ 
wise), on the extinction of his property. Ragh. Dayatatwa, 


S. JBxpeiltion 
*of bis text. 


Inheritanoe in* 
dudes fuooeisi* 
on to the goods 
of any relation. 


4. Derirafloit 
of dJjfa, heri- 
tage, from dw, 
to giro. 


5. Definition of 
beritage. 


* NA'^axoA IS.l, 
Mbmo 9. 103. 


KA^asOA 18. 9. 


infflk C* 4m Sect* 8. ^ 13 


6 . Partition U 
not 8 fplfttin^ 
of the chattel; 
nor (he icpara- 
tioD of it from 
Ibe coheir*8 
foodf* 


7. Noradiitrl- 
bution of a ge- 
ucral ri;;ht to 
|)8rticulari« 


8. Definitinnof 
pafUtiuo. 


DAYA'BHAGA. OP chap. i. 

propertjj depmdaiit cn relatidn to the former owMt^ arises oft thd demise of that 
owner. 

6. Is the partition of heritage a splitting of the ditided thing into integrant 
parts ? Or does partition consist in the chattel's not bejng united with the heri* 
tage of a coheir ? The first position is not correct ; for the heritage itself would 
be destroyed’. Nor is the second accurate : fot^ though goods be conjoined, it 
nay be said, *'this chattel^ which Was before paited> is not my property, but my 
" brother's.** 

7. Non can it be affirmed, that partition is the distribution to particular 
chattels, of a right vested in all the coheirs, through the sameness of their rela> 
tion, over all the goods. For relation, opposed by the coexistent claim of 
another relative, produces a right (determinable by partition) to portions only of 
the estate ; since it would be burdensome to infer the vesting and divesting of 
rights to the whole of the paternal estate; and it would be useless, as there 
would not result a power of aliening at pleasure. 

8. The answer is : Partition consists in manifesting^ ([or in particular!* 
zinglj by the casting of lots or otherwise, a property which had arisen in l a n ds 


ilmiotatfinis!. 


60 77 ie heritage itself would be destroyed,'] Meaning an inheritance consisting of an indi« 
Yidual, as an ox, aislaxe or the like. If dWided by a distribution of parts, the destrnction of it 
would be the consequence. MahvVwara. 

7 . Nor can it be qffirmed,] The author here censnres the doctrine of the Miticiharim 
Raoh. on the D&yabh&ga, 

He canyasses the opinion of the MaWhilas, MaueVwara. 

8. Partition consists,] RAoHUNAitDANA, in his Ddyatatwa^ quoting JiMtf'TA VA'uAnA*B de* 
finition to refute it, has a little yaried the terms of it, by blending 'both the explanations proposed 


Or acQordina another readfnfc of this pasnai^ey " on the extinction of hit oencrshlp/* For In fioiae eoptes, 
rad in oertain quotation* of the paisaKc, it is written tat smdmuoparamt ; and acyersl of the oommehtators appear to 

iiavc 80 iwad it But MABif'sTwAaA states dus at the sense of tbe pnhiiet and tbe other Ut 
original text 


t ^ the term, here employed. Is explained 


by 


u It poiitWe, itat • certals VUa$ •{ipettidtts to » 



JIMIJTA VAHANA. 

or ohottelsj but wbicb extended only to a portion of them, and which was pre* 
viously unascertained, being unfit for exclusive appropriation, because no evidence 
of any ground of discrimination existed. 

Stmiotationd. 

by that author 8 and ••). ** Some,” ho say», “ allege, that partition, which takes place by 
** reason of the coealstence of other relatlTes, £who have an equal right of succession*} is * parti, 
cular aficertminmeiit of property arisen in lands or chattels, (extending to a part only, but unfit 
for special use and appropriation, because grounds of discrimination are wanting;) by the casting 
of lots or other means, which determine, that a particular chattel belongs to a particular persoiw*’ 
To this he objects, that the definition is not accurate: for how may it be certainly known, 
<< since no text declares it, that the lot, for each person, falls precisely on that article which was 
already his ? Again, if wealth be gained, after the father’s demise, by a brother using one of two 
horses which belonged to the father, it is uniTersally acknowledged, that two shares of it appertain 
to the acquirer; and one to any other coheir. In such a case, when the original property is subse* 
** quently dirided, if that Tcry horse be obtrined by the acquirer, then, according to the opinion of 
those who affirm partial rights, the horse was Mireadjr his ; why then should another brother share 
<< the wealth gained by him? But, if the horse be obtained by another coheir, equal participation 
of wealth so acquired would be propmr, since it is gained by the personal labour of the one and 
by the work of a horse belonging to the other*” 

Raguumamdana then states his own definition. But, in fact, partition is a distributiTO 
adjustment, by lot or otherwise, of the property of relatires Tested in them, orer the whole wealth. 
In right of the same relation, upon the extincUon of the former owner’s property. The resting 
and di resting of property over the whole estate are inferred, in like manner as the diresting of 
partial rights orer portioiis, and resting of a common right over the whole, are deduced in the iiu 

V. 

stance of reunion of coheirs.” 

S'riceYsum'a, in his commentary on the work of jriiu'TA-.rA"HANA, endear ours to repel 
Raohunandan A’s objection. He cites his reasoning nearly in the exact words, and replies, The 
objection, which is thus proposed by the learned author, is not right. For, according to the opU 
nion of those who contend for the doctrine of partial rights, undirided is the sense of the term 
common : f and, shioe the nature of it is not changed by denying a general right, the objection, 
alleged by the opponent, cannot be ralid.** 

After thus endearouring to rindicate his author, nfeafsHN^A proceeds to state the concurrent 
opinions of HjlslikaVma, Vuxya'mm'm'waua, Va'chsspati Mis ua and others, who maintidn, 

• So the sentence is supplied by the commentator CAViaA^iiA Va^cbbspati, who remarks, that the obseira* 
tion in the text it made, ** because no partition would be necessary, were there no other relative.*’ 

t At used in texts oonceming participation in acquired property. For example Yihen a man aeqatres wealth 
** by valor, relying on any common vehicle or weapon, the brethren shall be* sharers in It." This note is suggested by aa 
•qiuvaleat iaserUoa la the passage itself, as quoted by the commentator on the ' 

c 


«HAr. I, 




Itf liiiNl 


• " 9. Or paftitioD ii' a ^eeial tauaitaiimieiiit ^rop^ <or tnafcim^ 
loiown [by reference of a particular tbare to a particular peraon.*] 


la The defoi- ]0. Even in the case where a single article, as a female slave, a cow, or the 

timi bold! good O . 

like, is common to many, the property is severed by separate use, in carryinjf 

clcs 


iliat partition docs annul a previous right and become ihe cause of mew property) as inferred 
in the instance of partition made by a father:” adding reasens, which are similarly cited by the 
commentator on the Ddyatatzoa^ with the remark^ that the opinion delivered by Raguunandana 
is conformable to that doctrine.” ^ Whence also Jaoanna't^ua, in the digest of Hindu laWp 
concludes) that Raghunakdana’s opinion is indirectly admitted even by S jiicRTsHM'A.” > 

Or partition is Sfc/l This abridged definition of partition is intended by the author for a 
literal interpretation of the term nibhdgap conformably with its derivative sense; assuming) that the 
sradicAl rerby bhq;, signifies to make known ; either because roots have nnmorons significations^^ 
according to ibo remark of Acbyvta; or because that import is deducible from the proper 
meaning of the verb bhq;) to serve or adoro^’* as stated by MAUBVwaaA in his note on this 
passage. 

lip reference of a particular share to a particular person,^ So ShicuYsun'a completes the 
sentence. He adds the making of property known) here) signifies casting of lots or other 
operation tending to the ascertainment of the right.” 

10. Js directed bp VrYuaspati.] Raghunanpana, in the Ddpatatwtty citing the same text 
as propounding a distribution by dilference of time) remarkS) that ^ the rise and extinction of vari. 

< ous periodical rights to the same individual^ miut evidently bo here admitted: or else a restriction 
/ of the general property vested in all.’ 

SnicKlfsiiN'A askS) if the articles bo sold by the possessor during bis own tuni) without the 
consent of the other periodicid ownerS) does not the buyer obtain the isomplete property for ajl 
the periods?” He replieS) No: such interest only as the vender held) is vested by the purchase 
in the buyer; and thus the purchaser) standing in the place of the seller) has the use of the ar« 
tide in turn with the other proprietors.” 

** Jn the houses of the severed co-heirs swccefifnefy.”} According to some eopiei of Ragho. 
KANOAN A’s Ddpototway the reading is on successive days” dini diniy instead of grthi grthd 
in the houses successively.” But the latter is tbs reading of the passage as cited in other conu 
.pilations. The whole passage) as it is hers quoted by JfituTA-vA''HAitA^ consists of poi^ns of 
three different staniuis; which in VrYhaspati’s text are remote and in a reverted order ; accordiiq; 
to the quotation of the text in the SfurttUChandriedy Calpaiaru and Retnicarus 


jtMrx yfJiuANA. t 

HiurdepH^ vtilkia^, ^ttrinj^ ipeoifiek perioda^ m tuni« •§ diMetdd bf. Vitf* 
BA8PATI. , A nogle feoule slave dbpuld be onployed on labor in tiiekoBMH 
/' l^of several cobeir83 succe88ively, according to the number of shares 

** and water of wells or ponds is drawn for use according to need [[without 

« 

8tint3....8uch property fas is regularly not divisible^ should be distributed 
" by equitable adjustmoit; else it would be useless [to the owner 83". These 
three half stanzas occur in many places^ [as quotations from this author, 3 though 
not found in their regular order [in his institutes of law, *3 

11. Does it not follow from the textof Na'rbda, (“let sons regularly divide 
^ the wealth when the father is dead" ) which authorizes sons to divide their fa> 
ther’s effects after his decease^f that sons have not property therein before parti- 

V 

tioQ ? nor can partition be a cause of property^ since that might be misunderstood 
as extending even to the goods of a stranger. 

The answer is this : since it is the practice of people to call an estate their 
own, immediately after the demise of their father or other predecessor ; and the 
right of property is acknowledged to vest without partition in the case of an only 


Sliinotdt(on£f. 

11. Does it not follow 4*^.1 Does partition ascertain a pre-existent right ? Or does it create 
'the right Itself ? To both those doctrines objections arc here proposed. Sons hare not property 
liefore partition : for the father’s property, siiggesied by the relatiye case in the phrase, their 
** father’s effects is an obstacle to it. Consequently partition cannot be the ascertainment of a 
pre-existent right. SricrYsuna. 

Therefore, the property of the father, though deceased, would subsist until partition took place. 
Such is the import of the objection. Admitting this, and the inference that property arises from 
partition alone, and that the father’s property is thereby dirested ; what harm ensues ? The author 
replies partition cannot be a cause of property.” MahxVwara. 

Vxsr can it extinguish a former right. Por It might else be supposed, that, if strangers cast 
tots for the goods of one with whom they are unconnected, the property of the owner would be 
thereby annulled, and the right rested in the strangers. 8rR(cRisHN'’A. 


<lhe nghi to ' 
wlUoli may bo 
thaiad at pro- 
vided by VxIp 


11* Purtitioa 
doQji not create 
right. 


IS. But the de- 
mise of a rela- 


S*'aicaXtB]fA. 


NA'aKDA, 13., 2. 



Qt property by 


14. Shown to 
be an erroneous 


15. MeirfT, 

14.) denies the 
son's rifi^ht in 
is father's life 
time. 


16. His text 
c^iUTiot intend 
mere depend- 
euve & centrol. 


IT. The son’s 
property in his 
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son ; tBe demise of tbe relative is the cause of property. 
BO room for any misconstruction. 


CBAP. I. 

'V ‘ ; J 

Consequently there ii 






13. Acquisition is the act of the acquirer ; and <nie^ who has the state of 
ownership dependent oh acquisition^ is the acquirer. Is not birth therefore^ as 
the act of the son, rightly deemed his mode of acquisition ? and have not sons^ 
consequently, a proprietary right, during their father’s life, [even without his 
being degraded or otherwise disqualified ;*3 and not by reason of his demise ? 
and therefore is it declared " in some cases birth alone [is a mode of acquisition, fj 
as in the instance of a paternal estate.” 


14. That is not correct ; for it contradicts Menu and the rest. "After the 
'' [death of tbe^ father and the mother, the brethren, being assembled, must divide 
" equally the paternal estate : for they have not power over it, while their 
" parents live.”^ 

V 

15. This text is an answer to the question, why partition arnemg sons is not 
authorized, while their parents are living ; namely " because they have not own* 

ership at that time.” 

16. It should not be argued, that the text intends want of independence, like 
another passage of tbe same author, concerning acquisitions by a wife or son :§ 
for there is no evidrace of property then vested ; but, in the other instance, depen- 
dence is rightly supposed to be meant, unce property is suggested by the phrase 
" what they earn” or acquire. 

17. Besides it would contradict revealed law, if these persops had not own- 


17. Betides it would contradict the revealed law,'] It vovld contradict thow passages of scrips 
taro which prescrihe cert^ fasts and other raiigioas rites to be obserred by women. MaaaVwAii*. 


r A fnm^fhet this dAvne. 
f BuBplied on the authority 
Mmu, 9. 1(K, 


fA and Gther ounmfiiUtors. 

Mcmv, 8. 419. 




«rai ktiiat.wbicfa is bjr them etniBd : since r^giUHis rites. jnjqi|ied bj 
Wly writ, and which must be eti^ted by JiMans of their owa wealth^V 

s \ ' 

■0 

prevented. 


18. Pb' V A LA, ^o, expressly denies the right of sons in their father’s wealth. 
*• Whm the father is deceased, let the sens divide the father’s weaUh : for sons 
" have not ownership while the father is alive and free frmn defect.” 


fiiUiUe to 

•f 


Og'VAlsd. 

rigkt In* Iko 
coodt of klo Ab* 
tber yeillvliiiis 


19". \ iftesides^ If sons had property in their father’s wealthy partition would 

I 

be demandable even against his consent : and there is no proof that property is 
vested by birth alone ; nor is birth stated in the law as means of acquisition. 


IS. No mitho* 
rify dcclarci o 
right by birth. 


Neither thoald it be argued, that the religious rites may be accomplished with goodM girea (he 
the purpose by the husband or father &c. For, on that supposition, the husband^s relinquishment 
would Test property in his wife. But, in like manner as the right rests in him immediately upon his 
wif^s receipt of any thing from another person, so does it rest in him on her receipt of goods from 
himself. jSrRfGftfsHN''A. 

18. JTrae from defect,^ Raouun andana, In the Dd^ataiwa^ interprets free from defect, 
not degraded, and cites Nabbed A (13. 3.) If the father be lost, or no longer a householder, 

&c.» ^ 3*. 

19. Nor is birth stated in the law as means ef acquisition,"] The author apparently alludes 
to a passage of Gautama cited in the Miideshari^ and which expressly declares by birth alone 

a man takes ownership of wealth : so the holy instructors maintain.” Aecordii^ly the common* 
fators, AenvuTA, and S^iiicBYtBit''A, question the authenticity of the teat: and indeed It Is not 
found in Gautama’s institutes. S'^rIcrYshn^a says the text of Gautama, which is cited in the 
** hlitdcshardf is unauthoriaed ; or, if it be anihoiised, It relates to the cate of one, whose father 
dies while the child is in the mother’s womb.” This commentator adds as a reason, Else a 
** father, who had male issue, would not be independent in r^ard to his own goods.” He sub* 
johHMUi interpretaUon similar to that which occurs in the Dd^atatwa at RAouviiAMnANA, where 
the passage is explained in an entirely different sense upon an altered reading of it : and, after pro. 
posing another exposition of it, he concludes thuss ll must be therefore understood to be the mu 
plied senae, that, because the relation of birth is superior to erery oAer, a son, standing in that 
relation, has the right of succession tp his father’s wealth ipimediately on the exUnction of hh 
father’s right.’* 

Raohum Aim AKA’S interpretadon is this. * The text of Gautama, which is cited in the J(ff- 
if signifies, the Tenerahle teachers maiMtain, that, on the extiifctton of die father’s pro* 

D 
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. Relation of 
father & sou, ^ 
demise of the 
father, arc 
causes of pro- 
perty. 


20. In some places it is alleged : but there, by the mention of birtb, the 
relation of father and son, and the demise of the father are mediately indicated as 
causes of properly. 


21. Aright may 
accrue to one by 
the act of ano- 
th(;r ; as ia do- 
nation. 


21. The right of one may consistently arise from the act of another : for an 
express passage of law is authority for it ; and that is actually seen in the world’, 
since, in the case of donation, the donee’s right to the thing arises from the act 
of the giver ; namely from his relinquishment in favor of the donee who is a sen- 
tient person. 


22. Acceptance 
of a gift is not 
fbp cause of 
property. 


Jpor gift pre- 
cedes accept- 
ance. 


22. Neither is property created by acceptance ; since it would follow, that 
the accepter was the giver ; for gift consists in the effect of raising another’s pro- 
perty ; and that effect would here depend on the donee, in like manner as a votary, 

r 

though making a relinquishment of a thing offered to a deity, is not a sacrificer ; 
but the priest alone is so denominated, as performing the act of presenting its re- 
linquishment, which act w’as the purpose of the ceremony termed a sacrifice. 
Besides the word gift occurs in passages of law as signifying something antece- 
dent to acceptance. 


^nnotattomi. 

pertj', Ills son, not any other relative, may take his goods, because sons have a right to the wealth 
of their natural father by the very relation of birth, by which they are his issue, and which is 
superior to every other relation.*’ It does not mean, that sons have a right by birth in their fa- 
ther’s wealth, while his own property in it subsists; for that would contradict tlie text of De^ala.’ 

20. Li some places,^ That is, in some books, birth is so alleged. An authentic passage o£ 
this import, by a wordly writer, does occur, S ricrIshn'a, 

21. From relinquishment in favor of a sentient person*^ Since no right of ownership arises 
from mere relinquishment, such ais the letting loose of a young bull [at a funeral,] the author adds 
the condition in favor of one who is a sentient person.” S RicutsiiN^At 

22. The zcord gift occurs in passages of /azc.] TJic particular passage of law which is here 
instanced j and the initial w'ords of which are quoted by the author, is completed, with some ra- 
nation, by' the commentators, Achyuta, S'uicrTsiin'a and MaueVwara. Intending in his ihind 

a proper object of his liberality, let the giver pour water on the grotUld [to ratify his dona* 
tion.J The ocean has its bounds i but a gift has no termination, 
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23. Is not receipt acceptance ? for the affix^ in the \^ord su/eartr, implies a 
thing becoming what it before was not ; and the act of making his own swan 
ciirvan J what before was not his, constitutes appropriation or acceptance C 
car a,) How then can property be antecedent to that ? 

24. The answer is, though property had already arisen, it is now by the act 
of the donee, subsequently recognizing it for his own^ rendered liable to disposal 
at pleasure : and such is the meaning of the term '^acceptance"' or appropriation.' 
From its association with teaching, and assisting at sacrifices,* receipt ( pratig-- 
raha ) is, without question, a mode of acquisition, though it do not immediately 
create property : for, in the case of assisting at sacrifices and so forth, property 
in wealth so gained arises solely from the gift of the reward. 

25. Or the survival of the son, at the time of his father’s demise, may con- 
stitute his acquisiton. Besides, in the case of goods left by a brother or other 
relative, the property of the rest of the brethren or other heirs, must, however 
reluctantly, be acknowledged to arise either from his death or from the survival 
of the rest at the time of his decease. 

26. Hence [that is, because property is not vested in sons, while the father 


53. The affix implies,'] The affix Chivi^ which affects the first member of (he compound term 
Swteara^ bears the import here stated. 

Recites partition,] The recital of partition is intended as an indication of property 
arising at tliat period. S uicnlsiiNA. 

By the passage above cited (Menu^ 9. 104.) it is not understood, that partition must be made 
on the death of the father: but it is signified^ that property, which authorizes partition, takes effect 
from his demise. MaheVwara. 

If property be truly vested at that period, then partition at pleasure follows of course. 

An explanatory recital Is introduced, for greater clearness, where the same result was already 
obtained from reasoning or authority. CiiuVa'man'i. 

For a precept teaches only what was not otherwise known, MaueYwara. 


as. A AouU 
proposed. How 
can Uir proper- 
ly precede the 
appropriatioa t 


fi. Answer. 

nndac- 


sition, tho’ not 
crcaliiip pro- 
perty, but reu- 
U dispo- 


may 

tlir right of sue- 
cession. 

Klthcrthst, or 
demise, must do 
so. 


go. Mr.vr, be- 
fore cited, 


* Menu, iO.76. aid many limitar paiiagei, la which these are meutioned as three inodes of earning wealth. 
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DAYA-BHAGA OF 


CHAP. 1. 


ifl&reilpfoperfy, 
tn the father*! 
^mlse, by au- 
tborimiiif parth* 
fiOD then* 


$7. He neither 
enjoinn partili- 
or., nor rent ri rtf 
it to that time. 


<0. Xtwonlrthc 
m limitatioii to 
that particuliMr 
moment : 


lives^* or because property is not by birth, but by ■urTival,t or because the 
demise of the ancestor is a requisite condition,^ the passage before cited,^ begin, 
jjing with the words " after the f death of thej father/’ being intended to declare 
property vested at that period, [namely at the moment of the father’s decease 1|] 
recites partition which of course then awaits the pleasure [of the successor.^ For 

4 

it cannot be a precept, since the same result [respecting the right of partition, 9 at 
pleasure,**] was already obtained [as the necessary consequence of a right of 

property.] 

S7. Nor can it be a restrictive injunction. For, as that is contrary to the 
text of Menu '' Either let them thus live together; or let them dwell apart 
" for the sake of religious merit ,*”tf and as it produces visible consequences only 
[not any unseen or spiritual resultjJJ] it can neither be an injunction for an im- 
Mec/ia/e pariUion, nor a limitation of the time. 

28. Besides, partition would be admissible, only at the moment immediate- 
ly following the father’s decease and not at any later period ; for there is not in 


Sinnotations. 

1i7. Nor can it be a restrictive injunction.^ If it can be understood as a precept, it should 

not be taken as an explanatory recital. It may therefore be a restrictive injunction. Apprehending 
this objection, the author obviates it. SrichTsun a. 

It cannot be an injunction; for Menu, by authorking their living together, gttei a sanction to 
their omission of parlilton. MaueVwara. 

Behig followed by no spiritual consequences attendant on the performance or on the omission 
of it, partition cannot be restricted even by a hundred texts. S'nfrnYsiixr'A. 

The option cannot be restricted by a hundred passages. Cnu oVman^i. 

28. Besides parti/ to ft.'] Supposing it to be a limitation of time intended for Bptritual eodi ; 
the author proceeds in his reasoning. Time subsequent to the father’s decease may be the moment 
immediately following it, or any time subsequent. Ou the first interpretation, the author says, 
Partition would be admissible only at the instant immediately following it. The condition being 

^ S^RicRKsfiN'^ and Acuyvtk, 

^ Mkm , 0. 101. \ i lie Supra. ^ 14. H So all the commentators interpret thii pMsagc. 

,i t UK Yidc Infra. S 37. 
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this insianee, a> in that of a sacrifice on the birth of a child^ an objection analo- 
gous to the hazard of the new bom infant’s life : and partition to be made at 
anj time after the father’s demise, while the sons live, and at their pleasure, is 
already obtained (^as a necessary result of obvious reasoning, without need of a 
special precept for the purpose. *3 

29 . Therefore, the text of Menu must be argued [by youf } to intend the 
prohibiting of partition, although the son’s right subsist during the life of the 
father. But that is not maintainable.. For it would thus bear an import not 
its own. 

SO. lienee the texts of Menu and the rest [as De'vala§ 18|3 Qttist be 

2innotation£i. 

exclusive, it would be inadmissible at a subsequent period. Might not partition neverthelofis take 
place at a subsequent time, in like manner as the sacrifice directed to be performed when a child is 
born, and which should accordingly he celebrated immediately after the birth of the infant, is defer- 
red until the period of uiiclcaniiess end? The author replies to that. Since the period of uuclcaiu 
ness begins immediately after the section of the navel siring, the sacrifice should be first performed 
like other rites on the birth. But G6 buila directs, that the breast shall be given aftiM* the section 
of the string : and if that be deferred for so long a time, the infant’s throat will be parttlied and his 
life endangered. On account of this objection, a postponement takes place. But no such objection 
exits in the present instance. 

Taking the second interpretation ; partition after the death of the father is at the pfeasurc of the 
successor. Tlius, since sons have not a right of ownership prior to their father’s demise, partition 
could not be then supposed ; and it follows, even without a precept declaring it, that the time for 
partition must be subsequent to his decease. The limitation is therefore superfluous. 8 rIckTsun a. 

29. li would thus bear an import not its omw.] The words may divide after the death of 
the father” would signify, differently from the obvious import of the terms, ‘‘ may not divide 
while he lives.” S^ricrTshn'a, 

SO. One position is conveyed by the terms One position, namely the want of right, 

daring the parent’s life, is expressed by the terms of the text: it is conveyed by the words they 
have not power See,** The other, namely ownership after the parent’s demise, is the import 
deducible from the right of partition. S'ricrisiina Sec, 

* 8^Rlcal8Hli''A. 

So S^ricrYsun'a supplies the text. Mahx'iTwara says, by you, who aver property depeudeot on birdi.” 

Raohunazidana. 

E 


Of would be su- 
perfluous if (a- 
ken with 
•r UUUuk* 


59. It caimot 
ititeml a prohi* 
bitinn in the fu- 

tbcr'fi life tioMk 


.SO. 

reotly inter 



prcfcd, denies 
the ripht of 
tens durini; flic 
Ufe of parents, 
and affirms it 
after their de- 
mise. 

in- 
ofher 
c.'»ine< of ilivi'H- 
tifiire of pro- 
perty. 


enumerates se- 
veral. 


TTis 

C'Vjilaiiied. 

Various rcid- 
ii)jg;s uoticed. 
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taken as showing, that sons have not a right of ownership in the wealth of the 
living parents, but in the estates of both when deceased. One position is con- 
veyed by the terms of the text ; the other by its import. 

« 

31. Mere demise is not exclusively meant : for that intends also the state 
of a person degraded, gone into retirement, or the like ; by reason of the analo- 
gy, as occasioning an extinction of property, 

32 . Accordingly N.i'reda says : ” When the mother is past child-bearing, 
“ and the sisters arc married, or if the father be lost, or no longer an houseliold- 

er, or if his temporal affections be extinct.* 

33 . “ Lost” signifies degraded : no longer a householder,” having 

quitted the order of a householder. f If the reading be ” when he is exempt 
'' from death,” then the sense is “ when being exempt from death (that is alive,) 
” he is devoid of affections.” The variation in the reading is unfounded. 


i^nnotations. 

31 . Gone into retirement or (he The order of a hermit^ as well as the exiiuctlon oX 

worlilly iilioeuoiis, is here roniprohcnjlod under the term or the like/* S''RiciusuN A. 

32. yL cordifighf Na riwa .vr/j/s.] For since partition is recited, being here understood from 
the preceding passage in Mhich it was premised, (Na heda 13. 2.) this indicates the departure of 
proper/^ from (he father and the ri.se of property vested in sons. S'kichVshn a. 

33. Lo.st signifies degraded i&c.] IIa(;hunani>ana> in the Dujjatatwaj copies the first part of 
this gloss; aiuhulds ^ therefore, if the right of property bo annulled by death or by degradation, or 
‘ by quitting the order of a householder, sons are entitled to partition ; and so they arc, even 
^ though the right of property remain, if the father be devoid of wish for wealth whick appertains 
^ to him 

The concluding jiart of Jimi/ta-va iiana’s gloss is construed by MAnF,VwARA as censuring 
the reading which had been just mentioned. But most commentators understand it as an allusion to 
another not specified. Aciiyuta remarks, that three several variations of the text are e.xhibitod in 
the Prardsa and other compilations. According to the first (nhr'itU cha^pi ramandt^) this mean- 
ing is ‘‘ if lie be destitute of virile power.'* In the two last (nirapdeshe cha's aran d and nirastt 


* N^ur.n\, 13. 3. 

i Thr commutators nolirr another reading of fliis passaeje : prthaU^ka<'rantds''arna'(\ ‘ not preserving the order of a 
* houschutder/ instead of ^ihast ha/rama-ruhiiff * wittiout the order of a honsehojklcr.* 
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34. Here also^ to show^ that the sons’ property in their father’s wealth 
•rises from such causes as the extinction of bis worldly affections/ this one period 


partition, 

tc 

Yettted, 


Sfnnotatta. 

i^apy as crane) both first terms have the saim*. import with the concluding term. The vanalion in 
the reading is groundless, says this author, being wanting in many books. 

The reiKling preferred by Jimu't4-v a hana, and in which he is followed by RACiiUNAimANA, 
IS vviashtc vdpy as'urane lost, and no householder.’^ The variation, noticed by him in the 
text, is nivr^dte vd'pi maran dt^ exempt from death and the authority for it is IJtLA yud’hAj 
according to a remark of Ciia.v'd'^Iu's'avara in the Vhdda rcindcara* 

S'aicKKsiiN A observes, ‘ wJ»eii such is the reading of the third verse of the stanza, then it is an 
fpithet of one devoid of aflfections.” The author uses the words, ‘‘ when'* and then'* to 
indicate his disapprobation. The reason is, (hat the e()ithet is supertluous.’ The author*s allusion 
to a reading not specllied is referred by this commentator to one of those exhibited iu the Fracas £/, 
as before meulioned: viz. nivriltc vdpi raman at* 

But the author of a commentary bearing the name of llAGiumANOANA, considers the author’s 
censure as relative to a term in the text, nishprihc (devoid of aifectiou) a supposed reatliug for 
vinashte (lost.) This however appears io be a mistake, as is remarked by Acuvuta, for no such 
reading occurs. 

In the same commentary it is further observed, that, in the Fivadu Chintdman i, the text is 
read fiivrKte ramane chd'pi (when the sexual passions have ceased.) The. remark is true. But 
that is only a transposition of the common redding (nivr'itte chd'pi ramandj) which occurs iu the 
Mildeshara and many other compilations, and which is defended by the author of the Ftrami/ro^ 
a against Jimu ta-va'hana’s supposed rejection of it, or of the equivalent reading {nivr'tUd 
chu'pi ra?nnn at,) 

The author of the Ddija rahasya follows (he reading ascribed by Chav i> e s wara to IJela vtr- 
DHA, and noticed by Jimu ta-va iiava. He say. . ^ while the father is exempt from dciith, that is, 
alive, there are twq periods of partition: one, when the mother is incapable of bearing issue;” 
the other, when the father is devoid of affections.” He quotes Jimu ta-va iiana’s reading of 
the text and interpretation of it; and proceeds thus: If the father be no householder,” that is, 

if he become an anchoret orascetick, and if he. be devoid of affection.^,” if he do not care for 
his wealth ; if there be a relinquishment on hi.s part through aversion from trouble, though he con- 
tinue to be a householder ; then, the fatlier’s voluntary relinquishment, hts quitting the order ol a 
householder, and his degradation from his class, are declared to be causes of annulling his property.* 
There arc other variations in (he reading of this important text, which it appears unnecessary to 
notice, as they do not concern Jinu ta-v a'iiana’.s exposition of it. 

34. To shozo Literally ‘ From showing’ (Jnydpandt)j that is, * for the purpose of 

^ showing* (jnydpandya.) S akaisiiJi'A. 
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of partition, known to be at their pleasure, is recited explanatorily : for the reci- 
tal is conformable to the previous knowledge ; and the right of ownership sug- 
gests that knowledge. 


ss. rariUi'on 35. Since any one parcener is proprietor of his owu wealth, partition at the 

may bt* dcoian* 

onblfcobeZ^. choice even of a single person is thence dcducible ; and concurrence of heirs, 

suggested as one case of partition, is recited, explanatcuily in the text “ the bre- 
thren being assembled Ac.”* Else, since assemblage implies many, there could 
be no distribution between two ; for no passage of law expressly propounds a 
division between two coheirs. 


. not the 
fir fit born sole 
lieir ? 

as hinted by 

h 


36. Is not the eldest son alone entitled to the estate, on the demise of the 
coheirs ? and not the rest of the brethren ? for Menu says ; The eldest brother 
may take the patrimony entire ; and the rest may live under him, as under their 
father. ”f And here eldest intends him who rescues his father from the hell cal- 
led Put and not the senior survivor. " By the eldest, as soon as born, a man 
“ becomes father of male issue, and is exonerated from debt to his ancestors ; 

such a son, therefore, is entitled to take the heritage. That son alone, on 
“ whom he devolves his debt, and through whom he tastes immortality, waa 


In the manner before explained ; by means of declaring partition. Achyitta. 

TAc recital is conformable to the previous knowle^dgeJ^ How is it a recital of what was 
hnown to be at tlieir will ; since will is not ctch mentioned? The author replies, It is conforma. 

blc to the previous knowledge.’* Without will, there is no partition; therefore, by declaring 
partition, w'ill is suggested. The recital of partition conforms to that. MaiieVwaha. 

35. At the choice of a single person*^ At the choice of one out of many. Achyuta. 

Since he has full power in right of ownership, partition by the choice of one is an inference of 
reasoning. S"aicrisun"a. 

30. fVho rescues his father from the hell Put.] Thisi is an allusion to a passage of Menu 
and others.^ Vide infra. C. 11. Sect, 1. k 31. 


* Mehu, 9. 104. Vide Supra. ^ 14. 

"X Vide Infra. C. 5. ^ 6. dt C. U. Sect. 1. S 31, 
Mckv, 9. 133. YiSHN V, 15, 43. 


4 MsifVy 9. 105, 
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begotten from a sense of duty ; others are considered as begotten from love of 
** pleasure."* 

37 . Not so : for the right of the eldest [to take charge of the wholej is 
pronounced dependent on the will of the rest. Thus Na'reda says : " Let the el- 

dest brother^ by consent, support the rest, like a father ; or let a younger bro- 
" ther, who is capable, do so : the prosperity of the family depends on ability. "f 
By consent of all, even the youngest brother, being capable, may support the rest. 
Primogeniture is not a positive rule. For Menu declares ; Either let them thus 
" live together, or let them live apart for the sake of religious merit : since 
" religious duties are multiplied apart, separation is, therefore, lawful. By 
the terms together or apart and for the sake," he shows it optional at their 
choice. 

38. Thus there are two periods of partition ; one, when the father’s prop- 
erty ceases ; the other by his choice, while his right of property endures. 


9[nnotattoni$* 

38. 71i?es there art two periods of partition.’] Although the annulment of the father’s pro- 
perly, by his own relinquishment, must necessarily be admitted, in the instance of partition by liis 
choice; since partition, mentioned by the author, could not else take place; nevertheless two peri- 
ods are slated by discriminating the cessation of property from the will to divide it. Jn fad, since 
it is an easier explanation, the period when the father’s right ceased without special intention of in- 
Testing another with the property, is the only rca on of the son’s succession to the heritage. There 
arc not two periods of succession : for that would be a troublesome exposition. This mode of inter- 
pretation is consonant to Cho'd a"man I’s opinion. S'uiciusun'a. 

The notion entertained by a certain writer, that the only period is when the father’s property 
ceases, must be rejected as absurd. Achyuta. 

But when the father, for the sake of obviating disputes among his sons, dctermlne.s their res- 
pective allotments, continuing however the exercise of power over lliein, that is not partition ; for 
his property still subsists, since there has been no relinquishment of it on his part, Tiierefore, the 
use of the term partition, in such an instance, is lax and indeterminate. S'uiciifsK.N a. 


* Menu, 9. 106 At lOT. Vide Infra. C. ll. Sect. 1- ^ 32. 

+ Na'eeoa, 13. 6. I MfiNV, 9. lU. 

F 
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Not three 

period'; ; reck- 
oning for ont'i 
the time wtien 
the finrestor’ii 
vmrldly inclina- 
tions cease, tiiii 
wife being then 
incapable of 
IS more 


39. But three periods must not be admitted ; one, when a father dies ; ano> 
tlicr, when he is devoid of worldly regards, and the mother’s courses have 
ceased ; and a third by his own choice, while the mother continues to be capa* 
ble of bearing children, and the father still retains temporal affections. For, if 
the cessation of the mother’s courses be joined, as a condition, with the cxtinc» 
tion of the father’s worldly inclinations, it might be concluded, that partition 
could not take place among sons, however desirous of it, when the father becomes 
a hermit ( his temporal propensities being extinguished ; ) since the cessation of 
the mother's courses cannot yet have happened f while she is still between thirty 
and forty years of age ;* J for the nubile age, as ordained by MENu,t is twelve 
years for a girl to he married to a man aged thirty, and eight years for one to be 
espoused by a man aged twenty-four ; and the age prescribed for entering into 
another order is fifty years. 


40. Or 

lhal condition. 


40. If it be said> tlie extinction of passions, without any condition annexed 
to it, marks the period for a division of the father’s estate : that is denied ; for it 
might be thence inferred, that partition would not take place, although the father 


39. But. three periods must not be admitted^] The author here opposes the dortrine inuin. 
in i\\Q Mil deshar a; as is remarked by the commentators Acuyota^ S'eickishn a and Ma. 
m; sVara, 

S ru'uYsiin'a obscrTCS on the author’s argument: ‘ Since a damsel, twelre years old, being mar- 

* ried to a man aged thirty, will be only thirty-two years of age when he is fifty ; and a girl of eight, 
^ being espoused by a man of twenty.four, will have attained only thirty-four years, when her 

* husband reaches fifty ; it must follow,’ says the author, ‘ that partition could not take place. 

* But this reasoning is not accurate : for the postponement of partition is admissible, lest sons born 

* after his retirement, if his passions be not extinguished, and his wife accompany him to the wilder^ 

* ness under the option allowed by the Iaw,J should be thus deprived of a maintenance. But, if ht 

* retire to the wilderness at the later period described by the legislator, || there is nothing to prevent 

* partition at that time, since the cessation of the mother’s courses must have previously taken place.* 


Mem', 0. 9A« 


Meku, 6. 3« 


I Menu, 2. 
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were a degraded persoiij if he were not at the same time devoid of temporal 
regard. 


41. Butj if this be pronounced to be another period of partition, then four 
distinct periods would arise: 1. the demise of the father; 2. his degradation; 3. 
his disregard of secular objects ; 4. his own choice. 


43. The alleged power of sons to make a partition, when the father is 
incapable of business [by reason of extreme age has been asserted 

through ignorance of express passages of law [to the contrary, j Thus Ha'bi'ta 
says : " While the father lives, sons have no independent power in regard to the 
receipt, expenditure and bailment of wealth. But, if he be decayed, remotely 
absent, or afflicted with disease, let the eldest son manage the affliirs as he 
" pleases. ”f So S'anc'ha and Lic'hita explicitly declare: “ If the father be 
incapable, let the eldest manage the affairs of the family, or, with his consent, 
" a younger brother conversant with business. Partition of the wealth does 
" not take place, if the father be not desirous of it, when he is old, or his mental 
" faculties are impaired, or his body is afflicted with a lasting disease. Let the 
" eldest, like a father, protect the goods of the rest ; for [the support of j the 
family is founded on wealth. They arc not independent, while they have 
5' their father living, nor while the mother survives.” 

43. These two passages, forbidding partition when the father is incapable 


►. 7%us JIjRi'ta The passages, cited in the text, hare been here translated, in 

ijonformity to the interpretations of Ji5iu'ta.va hana’s commentators; they arc diircrcntly ex. 
plained by other compilers ; and in some places read differently. 

43. And it was by mistake^ that it was tofitten»“\ It docs not clearly appear where Jmu ta# 
TA HANA found the reading which he here censures. Cho'd a'man'j, Achyuta, and S uicatsiiN a 


+ In the yimda-reinaettra fhi* Is read “ if he he prodipal,” (or bestow wealth, aecordinp to his mm 

pleasure ;) and the t*rnca<’ a is oiled for the other reading, Canian dine “ as he pleases, ^or with the father ■ conicnt,) ti ue 
b€ decayed (that is, poor).** 
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regard of world- 
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the father's in- 
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press 

of Ha'hi'ia, 

I, and 


ru. Which for- 
bid i'akUtiQu in 



inrovlde for the 
eare of the et- 
tate. 


An erroneous 
reiidin|;^^DOticcd. 


44. Two perl- 
t>dR are acknow* 
lodged : 1st 
when llic own- 
er’s property 
ccascR ;2d,when 
he chooses to 
divide* 


45. The restric- 
tion concernihj; 
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of business, or .when b# labours under n lasting disorder^ direct, that tbe ^dipst 
son should superintend the household, or a younger son who is conversapt wiik' 
business. The text last cited, therefore, runs " not if the father desire it not 
and it was by mistake that it was written ‘'if he be incapable of business, par- 
tition of the wealth takes place &c." 

44. Therefore two periods only are rightly affirmed : one, when property 
ceases by the owner’s degradation from his tribe, disregard of temporal matters, 
or actual demise ; the other by the choice of the father, while his property still 
subsists. 

45. The condition " when the mother is past child-bearing,*” regards 


Sfmiotattansi. 

iindcM^antl the erroneous reading to have consisted in the substitution of one phrase for the other 
(car^acahamc pitari instead of na twacdmv pUari,) But Maiik^sVara supposes the error to 
have consisted in the interpolation of the erroneous passage, including the words ^ partition of the 
< wcaltJi.' According to him the text means not if the father desire not, when he is old 
(na twacdmv pitari) and the words partition of wealth if he be incapable of business^' (cdrtjdc* 
chame pitari rlcVhn^vibhdgah) arc an interpolation w'liich is here condemned. Neither of these 
variations occur in the text^ as cited by the authors of the Calpataru, lictndcara and ViramitrS* 
d ( ipa ; who all agree with Jiitfu t v-vA uana in the reading of this passage. But a different text 
is quoted from S.vnc’iia in the Mildeshard, Smr^tichandried, Chinidmani, Maydc'ha, and Vtra^ 
mitrodaya and its import is the reverse of the one above cited, Partition of wealth takes 
place, tJjough the father be not desirous of it, if he be old, or his mind be perverted^ or his 
body be afllicted with a lasting disease.” The author of a commentary on the Ddifahhaga, to 
which Ragiiunandana’s name isafhxcd, supposes that to be the reading to which JfMU ta-va uana 
here alludes ; censuring it as an erroneous quotation in the Mildcshara\ 

45. When the mother is past chUd^bcaruig,"] Mother here denotes generally any wife of the 
father. S luciusuN A. 

Since the condition is stated by way of illustration, it intends generally the impossibility of further 
male issue* If therefore it be possible, that the father should have issue by another wife, partition 
should not be made. Aciiyuta. 

Even then, when the father’s wife is incapable of bearing issue, partition is by the father’s choice* 
S ainusHN A. 


18 . 8 . 

t It is ascribed tu U a" ri'ta, laitead of S^akc'ua, by tUc compiler of the F 
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'Realtb inberhed from the ptternal grandfather. Since other children cannot be 
borne by her^ when her courses have ceased^ partition among sons may then take 
place : still, however, by the choice of the father. But, if the hereditary estate were 
divided, while she continued to be capable of bearing children, those, born sub- 
sequently, would be deprived of subsistence. Neither would that be right : for 
a text expresses, “ They who are born, and they who are yet unbegotten, and they 
" who are actually in the womb, all require the means of support : and the dis- 
** sipation of their hereditary maintenance is censured.”* 

46. It is because there are two periods of partition, in the case of the 
father’s wealth, that Menu, Gautama and others, avoid the word “ dead,” and 
use the term “ after. ”t Since the father’s right then ceases, the term after ” is 
employed to express that sense. Hence this is one period of partition. Another, 
regulated by his choice, while he does retain worldly affections, is indicated by 
the text “ a son born after the division 

47. The condition " and when the sisters are married” ]| docs not intend a 
distinct period, but inculcates the necessity of disposing of them in marriage: as 
the text of Na'reoa ” What remains of the paternal inheritance over and above 
*' the father's obligations and after payment of bis debts, may be divided by the 
** brethren; so that their father continue not a debtor;”^ is intended to inculcate 
the obligation of paying the father’s debts, not to regulate the time of partition. 


the father's 
wife being inca- 
pable of child- 
bearing regard! 
the patruuony. 


46. Posiaget of 
the law inti- 
matf one peri- 
od of partifion, 
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nother, by the 
choice of Ui6 
owner. 
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marriage, 

like an injunc- 
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46, This is one period of partidon,’] The period when property ceases, is one of the periods 
of partition. The other, different from the cessation of property, is the moment of the father’s choice. 
S'ri^crishn^a. 

It is the moipent of his will to diride bis property. Acoyuta. 

47, Over tmd above the JatherU obligation, Or sums, of which payment had been promised 
by him. Acuyota. 


♦ The close of this passage is read otherwise* in the Mitdcthara^ SmrUitdra^ Pratdi'ttf ChintdnxaiCi he. 

wia. No gift or sale should be made/* RAOiH/isANnAWA to the DdyatatwCf ffalcRlsniTA, and Yiova'va''chespaix 
in the Ddjfo-rahasi^a^ copy J i'iiirTA-¥A''aANA’s reading of the passage. 

? Gautama, 28 . 1. X Mano, 9. 216. Na'rbda, IS. 43. | Na'expa, 13. $. 

3 . 32 . 
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father’s debts 
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the coheirs ; 
before partition 
of his wealth. 
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arc divided ; 

as Ya'jwya- 
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ther's 
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48. From thit text of Na'reda, it results, that coheirs, making a partition, 
may apportion the debts of their father or other predecessor, with the consent of 
the creditors, or must immediately discharge the debts. For such is the purpose 
of ordaining a partition of the residue after payment of debts. Accordingly 
Ya'jnyawalcya propounds the distribution of a mother s wealth, remaining over 
and above her debts. " Daughters share the residue of their mother’s property, 

after payment of her debts : and the male issue, in default of daughters.”* 
This will be fully considered under the head of dcbt.f 

49. Or the restriction may signify, that the mother's effects should bo 
shared by the sons, if their sisters have been given in marriage : but, if they be 
unmarried, the inheritance is held in common with them. This will be explain- 
cd in due time.J 

50. It is thus established [by reasoning, as well as by positive law,§[j that 
two periods exist for the partition of wealth appertaining to a father [whether 
acquired by himself or inherited from ancestors. 


Annotations. 

49. 77ic ma/^cr^s eJ^rc/.v.J Other than such as were received by her at her marriage : for it 
will be shown, that the son’s right of succession to such goods is subsequent to the daughter’s son. 
S m crj'siin'a. 

60. Jt is thus established, When partition is made by the father, his choice only is 

requisite, if the estate were acquired by himself; but if it be an estate inherited from ancestors, his 
will, joined with the circumstance of the mother being past child-bearing, is required. S RiCRtsiiN^A, 
JDdj/acrama, 


* Ya'jnyawalcya, 2. 118. Vide Infra. C. 3. S 4. 

+ The authfir refers to his treatii^c ou debt, which is not extant ; if indeed it were ew completed, 
t Sec chapter 4. 

S S arcalSHN'A. 1 
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CHAFTEH II. 


Partition, made by a Father, — property ancestrely 

and of his own acquisitions. 

, Im the next place, the period for the distribution of an estate left by a 
paternal grandfather or other ancestor, is propounded. On that subject VutnA- 
SPATi says ''On the demise of both parents, participation among brothers is 
" allowed : and even while they are both living, it is right if the mother be past 
'' child-bearing.”* 

2. This passage does not relate to the father’s wealth ; for the text, con- 
cerning the exclusive right of a son born after partition,f would be without 
relevancy : since there can be no son born when the woman is past chiid-bearing. 
Nor can it be supposed to relate to the mother’s goods : for she would thus be 


1. IJ the mother he past child-bearing The word mother intends a step-mother also : for 
there is an equal possibility of her bearing other sons. From the mention of the mother’s being past 
child-bearing, it appears, that the text relates to the grandfather’s estate^, not the father’s ; for the 
succession of a son born after partition is in this case provided for. H\gu. Dat/aCatwa. 


I. VaYifAspATt 
aitthori/.C!i par- 
tition when pa- 
rents nre dead, 
or when no 
more ihsne maj 
be expected. 


2. This rela^et 
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past childtiear- 
trifc regards 
(hat. 


• Vide Infra. C. S. k 1. 


i MBIIV, 9. 916, 1^'AREDA, 13. 44, 
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stript of her wealth. The condition^ that she be past child-hearings must thea 
relate to the estate of the grandfather or other ancestor. 

3. Neither can the circumstance of her being past child-bearing, be a cause 
of partition, independently of choice; for there can be no partition without a 
will to make it. 

4. If it be asked, admitting a choice, whose must it be ? ’ The answer is, 
* the father’s as deduced from the text of Gautama : “ After the [demise of 

thej father, let sons share his estate. Or while he lives, if the mother be past 

a 

child-bearing, and he desire partition.*** 

5. Hence [since such is the import of VrIhabpati's textf] the decease 
of both parents is one period [for the partition of the grandfather’s estate :J3 
and since '' parents” are here exhibited in the dual number, a division of the 
father’s estate, among brothers of the whole blood, ought [in 8trictncss§J to i)e 
made only after the decease of the mother. 

6. The mention of the mother’s demise, does not here imply partition of her 
goods ; since the phrase " even while they are both living” cannot relate to the 
mother’s separate property. It must be understood as relating to the property of 
another person ; for the legality of partition in the instance of survival is there 
propounded, ( as appears from the word even, } in the same case, in which the 
demise of both parents was declared a reason of distribution. The death of the 
mother must not be expounded as relative to her goods. This sul^ect will he 
fully considered in its place. 

7. Therefore the death of both parents is one period for partition of an 
estate inherited from a grandfather or other ancestor, and the other is by the 
choice of the father when the mother is past child-bearing. 

Oavtama, 9S, 1—*. + 

hi aiieVwaea lupplici this llmltEtiou of the text. 
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8. A division of it does not take place without the fathec's choice : since 
Menu, Na'reda, Gautama, Baud’ha'yana, S'anc’ha and Lic’hita, aod 
others, (in the following passages, they have not power over it,”* they have 

not ownership while their father is alive and free from defect,”f while 
" he lives, if he desire partition, " partition of heritage by consent of the 
“ father,” j( " partition of the estate being authorized while the father is 
" living” &c.f ) declare w-ithout restriction, that sons have not a right to any 
part of the estate, while the father is living, and that partition awaits his choice: 
for these texts, declaratory of a want of power, and requiring the father’s con- 
sent, must relate also to property anccstrcl ; since the same authors have not 
separately propounded a distinct period for the division of an estate inherited from 
an ancestor. 

9. The text of Y a'jnyawalcya ( " The ownership of father and son is the 
same in land which was acquired by his father, or in a corrody, or in chat- 

'' tel8,'’§) properly signifies, as rightly explained by the learned Udyo'ta, that, 
< when one of two brothers, whose father is living, and who have not received 

Annotations* 

s The learned UdyotaJ] It is not agreed, who is the author here cited by JimtuVa-va'- 
BANA. The commentator Ciiu'uVm AN I says ^ some author or compiler so named.’ Make's Vara 
retains the name exhibited in the text and (iails him Udyo^ta. But S^ricrIshn A hints, that his ap^ 
pellation is Djva'cara. While Aciiyuta interprets the phrase as commendatory of an unnamed 
writer: and Raouunandana, or the commentator who has assumed his designation, intimates, that 
the author himself Las here delivered his own doctrine. Udyo ta is again mentioned in another place* 
VideC. 11. Sect. 6. § 32. 

The text of Ya'jnyawalcta is thus expounded in Raciiunanua va’s treatise entitled Da^ntat* 
ti?a. * In regard to the land, a corrody, or slaves, though acquired by the grandfather; as the father 

* has the property of them, in right of his being the person who presents a funeral oblation at solemn 

* obsequies, so, if his property cease by death or other cause, his sons have a right, though their uaclo 

* survive, to so much as should have been their father’s share.’ 

■MnKfr, 0. 104. Vide ^ 14. 4 Cited as from Na^reda, but is p'.rt of a passa^ of 

fxAITTAMA, ?8. 2. 

Bavo’ua'vajia. S^anc’ua and 1 «ic*hita. ^ Ya'juyawalcyAj 2. 

II 
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allot.ncnt«. dies leaving a son; and the other survives; ami the father after- 
wards deceases ; the text, declaratory of similar ownership, u udendet o 
obviate t!ie conclusion, that the surviving son alone obtains las estate, because 
lie U IKXI of kin. As tiie father has ownership in the graiidfalhcr's estate : so 
have his sons, if he he dead. There is not in that case, aiij distinction founded 
. on greater er less prepioquity ; for both equally confer a benefit by offering a 

f fiinonil fiblation of food; 


a a <ait 


nf solemn obseouics.’ Such is the author 


meaning. 

10. Accordingly a great grandson, whose father [as well as grandfather*] 
is deceased, is in like manner an equal claimant with the sob and grandson. For 
he likewise presents a funeral oblation, 

11. Butj if sons had ownership, during the life of their father, in their 

w 

grandfather’s estate, then, should a division be made between two brothers one of 
whom has male issue and the other has none, the children of that one would 
participate, since [according to your opimonf] they have equally ownership. 

13. It should not be objected that such cannot be the meaning of the text, 
as not being (he subject premised: for the case of grandsons by difiTcrent fathers, 

was the proposed subject. 

corroily” (§9) signifies what is fixed by a promise in this form, 
will give that in every month of Car/iev.” 




12. if as the proposed sahjcct,"] It was the subject of the preceding passage in VaVnyaivAI,- 
CJ'A’s 

IX yJ corrodj/.^ The author explains corrody (niband'ha) as signifying any thing which has 
been promisni, deiiverabJe aniiualJ}’, or nioiithlvj or at any other lived periods. S'kichikun'a. 

H AeiiuN.vNDANA, ill tile Dujjdtatzi'ay cites from the Calpataru this definition^ ‘‘ A lixed amount 
gianttJ b) the king or other authority, receivable from amine or similar fund.** 
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14. ” Chattels.”] From their association with land, slaves must be here 
meant. 

15. Or the meaning of the te.xt (§0) may be. an set forth by Dn.r'RF/s'wARA, 
' A father, occupied in giving allotments at his pleasure, has equal ownership 

with his sons in the paternal grandfather’s estate. He is not privileged to 
‘ make an unequal distribution of it, at his choice, as he is in regard to his own 

‘ acquired wealth.’ 

16. So Vishn'u says When a father separates his sons from himself, his 
will regulates the division of his own acquired wealth. But, in the estate in- 
faerited from the grandfather, the ownership of father and son is equal.”* 

17. This is very clear. When the father separates his sons from himself, 
he may, by his own choice, give them greater or less allotments, if the wealth 
were acquired by himself : but not so, if it were property inherited from the 
grandfather ; because they have an equal right to it. The father has not in 
such case an unlimited discretion. 

18. Hence [since the text becomes pertinent by taking it in the sense above 
stated ;t or because there is ownership restricted by law in respect of shares, and 
not an unlimited discretion;];] both opinions, that the mention of like ownership 
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14. Staers must be meant Immovables and bipeds arc mcnlioiKMl fo^jotber in a subsequent 

text. From that association^ it is inferred^ that the term chattel here intends biped or slave. Ciiu « 

« 

DAMAN I. 

For if the term intend substance in general, the mention of laud and corrody, and the spccifick 
notice of chattels, would be superfluous, Achyuta. 

1.5, As in regard to his acquired wealth.] He may not in this rase, a.s in the diMribution of 
bis own property, (for there he had the option,) give unequal share.s to his son.s. Dtnjataiwa, 

18. Both opinto7is ought to be rejected.] The opinions, here rejected, arc those of the author 
of the Mildeshard and others. S'ni crYsiin a and Achyuta. 


* Vi8HN‘'u, 17. 1 — 2. Vide Infra. 56. and ^76. 
i S^BicHisuN'A and Achyuta. 
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priwides for an aqual iivisinn tictweea &tliai and tan in 0» case of property 
ancestrel, and that it ertablishes the son's tight to require partition, ought to bp 

rejected. 

19. Other texts should be explained in the very same manner. 

20. It is consequently true, [since the texts above cited do not imply co- 
ordinate ownership,*] that the father has his double share of wealth inherited 
from the grandfather or other ancestor ; and that a distribution takes place at the 

of the father only, and not by the choice of his sons. 

21. “ If the father recover paternal wealth [seized by strangers, andf] 
not recovered [by other sharers, J nor by his own fatlier, jj ] he shall not, 

" unless willing, share it with his sons : for in fact it was acquired by him. 5 
In this passage. Menu and Vishn'u, declaring that he shall not, unless willing, 
share it, because it was acquired by himself, seem thereby to intimate a partition 
among sons even against the father’s will, in the case of hereditary wealth not 


19* 0//ier A text of VbYhaspati, concerning the equal power of father and son over 

properly movable or immovable, acquired by the grandfather, is here ailticled to, Maije s'waka. 

Such text must be iviterjircted as forbidding an equal distribution of the grandfather’s property, 
among (fie gramfsons, by their father. S ri'ciushs a , 

20, JIas his double share,] li is true, that he has two shares, since passages, which will be 
hereafter cited, authorize him to reserve a double aflotmcnt when partition is made in his lifetime. 
S'liiciifsiiN A. Citv n aman'i, and Achyuta. 

the 7cill of the father,’] Ily the text of Qautama before cited (§ 4), partition depends on 
the father's choice. S'KicHt.snN a & c , 

21. ^ind not according to his oirn pleasure,] Not according to his mere will : but as choice 
governed by dread of sin inclines. Thus it must be understood, that, if they be able to subsist by 
other means, there is no offence in liis giving them no share of land or similar property recovered by 
him. For it is the unequal distribution of patrimony not so retrieved, that Is prohibited. S'uii» 
crTmin a. 


♦ Aciivurv. 

s 


+ s 

1 Mlm’, 9. WO, 


SaicjilsiiN'A and Achyuta. 
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acifiiiced itf raeovered^} by him. But here also> the meaning is, that a 
iather, letting about a partiiMHi» need not dietfibute the grandfather’l wealth, 
which he retrieved : but must so distribute the rest of it^ and not according to 
his own pleasure. Those authors do not thereby indicate partition at the choice 
of sons. 

23. The father has ownership in gems, pearls and other movables, though 

% 

inherited from the grandfather, and not recovered by him, just as in his own 
acquisitions; and has power to distribute them unequally, as Ya'jnyawalcya 
intimates. The father is master of the gems, pearls and corals, and of all [pother 
movable property but neither the father, nor the grandfather, is so of the 
vrhole immovable estate. 

23. Since the grandfather is here mentioned, the text must relate to his 
rflects. By again saying all'* after specifying ‘^'^gems, pearls &c." it is shown, 
that the father has authority to make a gift or any similar disposition of all effects, 
other than land &c. but not of immovables, a corrody and chattels [i. c. slaves.] 
Since here also it is said '' the whole," this prohibition forbids the gift or other 
alienation of the whole, because [immovables and similar possessions aref] 
means of supporting the family. For the maintenance of the family is an indis- 
pensable obligation ; as Menu positively declares. The support of persons 
who should be maintained is the approved means of attaining heaven. But 
hell is the man's portion if they suffer. Therefore [let a master of a family] 
carefully maintain them/';!; 


By again saying a//.**] The separate use of the term alP' must be meant to 
gold and other movables. For it cannot be an epithet of gems S^c, since it does not agree in number. 
S RJ CRI8HN A. 


♦ Cifed^ilio a>; a passu'^r of Y a'jnyaw.%i.cy a by S aicalSHN'A in the Ddnacrama, and RAonuiiAliDAliA ia tbc 
‘yatatica. But the quolatioa in tbe Mituahara^ (whciia' it has berii rvidcotly takcuy) is aooayatoui. 
f S^aicBtSiiA^A. Not found iu Menu's inut I tutci. 
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CHIP. 11. 
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24. The prohibition is not against a donation or other transfer of a small 
part not incompatible with the support of the family. For the insertion of the 
word " whole” would be unmeaning [^if the gift of even a small part were for-» 

bidden.*^ 


25. From the express mention of immovables^ a prohibition is inferred by 
the analogy exemplified in the loaf and staff", against the gift or other tr ansfer of 
a corrody or of slaves. 

26. But, if the family cannot be supported without selling the whole 
immovable and other property, even the whole may be sold or otherwise disposed 
of: as appears from the obvious sense of the passage; and because it is directed, 
that a man should by all means preserve himself. 


^nnotatta, 

2.5. The loaf aJtd This example of analogy, to which frequent allusion is made in argu-i 

menlalirc writings, is Tariously stated. According to one explanation, the reasoning, cxcrn'ilified by 
it, is analogy drawn from association. According to anofluT, it is an argument a fortiori, A loaf 
having been left suspended on a sUtT, the loaf is missing and the staff is observed to have been knawed 
bv rats: it Is concluded, that tlie loaf has betm dtwoured by them. A staff being thrust through 
Joave.s, these are necessarily brought by bringing- the stait Other explanations are given : but the 
result is similar S Ji/cnTsuyAf Maji£'swara Jtc, Also Racii, Ddiyutatwa, Vide infra, C, 3, §. 15, in 

prohibit ion is inf erred f] The prohibition extends to a corrody and sTarcs^ because they are 
exhibited in conjunction with land. (Ya jnyawalcya. 2. 122) MaiieVwara. 

Because the three are yoked together. S'kichYshn a, 

26, jis appears from the obvious sense «!Sfc.] For the obvious sense of the passage inculcates 
the obligation of maintaining the family. ♦ 

In like manner, if (here be no land or other permanent property, but only jewels or similar 
valuables, he is not authorized to expend the whole: for the reason holds equally. But the declanu 
tiou of a power over movables supposes the existence of both sorts of property. It should be so 
understood, S aic lusius a. 
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«7. It should not be aileged, that by the texts of Vya'sa ( " A single par- 
cener may not without consent of the rest, make a sale or gift of the whole 
immovable estate, nor of what is common to the family." '' Separated kins-* 
men, as those who are unseparated, are equal in respect of immovables : for 
" one has not power over the whole, {o give, mortgage or sell it."*) one per- 
son has not power to make a sale or other transfer of such property. For here 


^nnotattons. 

27. It should not be alleged Sfc.J To refu<e CiiSN oesV-IBA’s doctrine, that gift without the 
consent of coheirs, is invalid ; and that such gift, though actually made, must be set aside, as the mere 
lemblanco of donation ; the author states it by way of objection. S riciusiin'a and Acuyuta on 
DA^abaga, Ca^s ira ma on Da^afdtica, 

'Pile author here imagines an objeefion to the opinion which he himself entertains, that a gift or 
other alienation made by an unseparated brother, or coheir, is valid like a transfer made by a father. 
Ragh. on the Dii^a*bhdga.. 

In fact, the rcqniring of the assent of coheirs m the case of separated brethren, is for the pur- 
pose of ascertaining the fact of partition and settling the limits, like the consent of townsmen ami 

neighbours. Therefore the transfer is valid without the concurrence of a separated coheir : as has 

been shown in the Mitdeshard* Ragu. Dd^ataizca, 

On the question whether goods held in common may or may not be aliened by one of the parcc* 
ners, some maintain, that joint property may not be given away by one parcener, because joint or 
common property is mentioned in a text of Menu! among things not fit to be given. It is accordingly 
declared by two passages of Vya"sa,+ that a single parcener has not power to make a gift or other 
alienation. Tbo notion of these writers is, that a sale or other transfer made by the will of a single 
parcener, is invalid, because all have property in the whole wealth ; for they inaintam a common 
right to the whole, vested in all. That is wrong ; for a common property vested in all is denied by 
the author of the Ddyabhaga, because there is no proof of it. S^ri'ciusiin'a, Ddi/acrama. 

Separated kinsmen.^ This is according to the reading in the Mitdeshard, Ddi/ahhdga, Ddijcu 
iatwa, Viramitrbdaya, &c. But in the Snirttichandricd, Pdrijdta, Calpataru, Rein dear a, Chin^ 
tdmant 8cc, the reading is Ddj/addh, heirs,” instead of Sapinduh, ‘‘ kinsmen,” However, 
CiiAND E s wara remarks, that heir” here signihes son &c. And the term is so explained by the 
author of the Fracas a* 


* Both stanzas are here ascribed by JiMu'rA-vA'aANA (and similarly by S'aiciilsuN'A) to Vya'sa ; but (he second 
if cited in the Retndcara as a passafce of VatnAbPATi. 

f The passage here cited is not found in Menu’s institutes, and is quoted by most compilers from VnYii aspati. 
The author of the Fioada-Chandra has silently introduced into it, a rcadin<:, which, if genuine, would make itcouhrm the 
contrary dpctrinc. For, as read by him, the passage in question enumerates void 
Cited in the text. 


fit. Texts of 
Vya'sa cUed. 
They do not 
disable the ow- 
ner from alien- 
ing bis proper^ 
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. They chow 
u morttl olTencc* 


But do not 
in\ Htldate Uie 

trunufer. 


B. Other pas- 
fa^oc must be 
kirnt tarty ex* 
plAtoed. 


30. The pre- 
cept iH intnn- 
|i:(Mt, but the 
trHiisfcr is not 
null. 


Also [in the Tcry instanee of land held in common,*] a« in the case of other 


goods, there equally exists a property consisting in the power of disposal at> 
pleasure. 


But the texts of Vya'sa (§27,) exhibiting a prohibition, are inten> 
ded to show a moral offence : since the family is distressed by a sale, gift or 
other transfer, which argues a disposition in the person to make an ill use of his 
fpower as owner. They are not meant to invalidate the sale or other transfer. 


29. So Iikewi.se other texts ( as this, " Though immovables or bipeds have 
" been acquired by a man himself, a gift or sale of them should not he 
made by him, unless convening all the sons.”) must be interpreted in the 
•aame manner. For here the words should” he made” must necessarily be 
tunderstood. 


30. Therefore, since it is denied, that a gift or sale should be made, the 

precept is infringed by making one. But the gift or transfer is not null : for a 
fact cannot be altered by a hundred texts. 


^annoiaiions. 

28. Ao# to invalidate the sale.^ Since there is not a general propertj of the whole, a eommu. 
nity of rights, consisting in there being namcrous owners to the same thing, does not exist: and 
cominunity signifies only the slate of not being separated. But here it is the notion of the author of 
the Dafiabhdga, who maintains a several right to apart vested in each person, that notliing prevents 
a donation or other transfer of llie coparcener’s own share, even before parlition, since a common 
l)roi)er(y is already vested in him. S'uitttisiiN a, Ddyacrama. 

29. Must he understood.} It should not be asked why may not the words understood be “ is’» 

valid” or “ is” “possible” ? Were it so, the verb could not be governed by the same term with the 
participle convening.”^ S m cufsiiN a on Ddj/ahhtiga. 

30. J fact cannot be altered bg a hundred te.rts.] If a Brahman a be slain, the precept “ slay 
“ not X Brahman a," docs not aiiittii the murder: nor does it render the killing of a Brdhmana 
Impossible. Wlmt then ? it declares the sin. IlAiiii. on Dujtabh&ga. 
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I 


Si, Ace<»rdmgly [since there is not in such case a nullity of alien- 

ation *3 Na'rbda says : ^ When there are many persons sprung from^nuuit 

•* who have duties apart^ and transactions apart^ and are separate in businen^ 
and character, if they be not accordant in affairs, should they give or sell their 
" own shares, they do all that as they please, for they are masters of their own 
wealth. "f 


Sl« Natrbda The passage of Na^reoa’s institutes, here cited, is othen^lsc interpreted 

by difierent compilers ; and is generally understood as declaring the separate and independent 
right of coheirs, who have made a partition. It is so expounded in the Smr'itichandricdy Rctnd* 
earUj Chintdman iy Viramitroda^a &c. But, in the present quotation, it is apparently understood 
as relating equally to divided and undivided shares. 

The author of the Viramitrbdayay giving a summary of this doctrine, says, ^ Jiwn'rA. 

* va'hANA, having cited two passages of Vya'sa (§27), affirms, that they are not intended to 

* incapacitate a single coheir for making a sale or gift; since he has properly defined to be a 

* power of disposal at pleasure, in the case of immovables, precisely as in that of other effects ; and 
^ since those texts cannot declare null an actual gift consisting in the relinquishment of the property ; 

* for the fact cannot be altered by a hundred texts. But the prohibition is levelled against wicked 
^ persons, and is intended to declare the alienation sinful, because it is injurious to the family, if 
^ there were no sufficient cause for the alienation, such as the di.stress of the family or the like. 

* So the texts (§29) relative to separated coheirs must be explained as above. Accordingly 

* Naked A authorizes generally a sale or any other alienation (§31 ). Since the text specifies the 

* reason, because they are masters of their own wealth, it relates to immovables; for it would 

* else be impertinent/ 

S arcBisHN^A and Aciiyuta on the of Jimu’'ta-va'’hana, and CaVira'wta on the 

Ddj/atatwa of Raghunandana, remark on Na'reda's text (13. 43.) ^ This relates to gift or 

alienation by a well disposed man. But the prohibition was relative to an ill disposed person. 
[Consequently there is no contradiction. |] It is here expre.ssly declared, that the gift or 
alienation is valid without consent of heirs. And thus the prohibition of gift or sale of the whole 
estate, unless in distress, must be understood as especially regarding immf)vable.<i (land &c.) rather 
than chattels (gems, pearls, coral &c.). But, if this relate to a roan’.s own arqui.sitionH, the pre* 
ceeding text (§22) would be impertinont. [For ho had of course power over thfun, since they 
were acquired by himself. 

♦ S'RfcRYfBU^A and Achtuta. 

i Na'reda, 1.3, 4^--43. Several variations occur in the rcadini; of this passage: particularly in the third and 
fourth verses of the first itaozai M h'a/ayar, well, for Prtfhnr^ apart; and Crit'ijfHhu tor Carffe^hu* 

Achyvta* 1 CaViba'ha oa Di^fala/iea. 

K 
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jpouDiIcd. 


32‘ ^ resume llie subject. Thus, for the reasons before stated, since the 

equal participation of father and son in the estate of the grandfather or other 
ancestor would be incongruous ;* and since it cannot he intended by the text 
(& 9) to confer on sons a right to demand partition; that text must either be 
meant to prevent an unequal distribution depending solely on the father’s pleasure, 
[according to Diia'reVwara’s interpretation; § 15. f 3 o*" ** must intend the 
equal right of a nephew whose father is deceased, to share with his uncle; 
[conformably with the other exposition. § 9.J] 


S3. Partitiofi in 
hy the choice 
of the father. 

'Wheo the mo* 
ther if past 
child-bearii^r i 
if the estate be 
tterediiarjr. 

Or after the fa* 
Ihii's demiie. 


33. Thus [since sons have not power to require partition^]] a division 
even of wealth inherited from the grand father must be made by the sole choice of 
the father. But, with this difference, that it is requisite^ the mother should have 
ceased to be capable of hearing issue : whereas, in the instance of his own 
acquired property, partition takes effect without that condition. But, after the 
demise of the father, it takes place equally in the case of both eorts of property 
[the father’s estate or the grandfather's ]| J without distinction. 


3 * 1 . The fcriodr 
€f f artitiuQ ftre 
two. 


.34. Therefore the periods of partition arc two, even in the case of wealth 
inherited from ancestors. 


^nnotattomi. 

We revame the snhjectJ} Tlmt sons hare not a right to participate equally with the father 
10 the grandfather’s estate, and th<vt partition is not exigible at the will of grandsons, nre positions 
which constituted the subject under xonsidcration. Cixu i>'a'man'i and S ricrishn'a. 

Partition of (he estate of a paternal grandfather or other ancestor, was ilie subject* Achtuta. 

Si/ice equal pariicijtalion tcouid be incongruous/] Por a reason which will be subsequently 
stated. SuicRibUN^A. 

For it is provided by positive institutef (§35.) that the father shall have two shares of such pro- 
perty, Maue'swara. 

Since it cannot be intended For the reasons before mentioned, S RfcRlfsHN''A. 

34. J he periods arc two.] The cessation of the fathcr^s property, by death or otherwise, and 


Mauls w ^ra rcad.^ ■* iinre Ihr ordaining of equal participation Ac. would be inconrruous t* inserCinr the word 
A .tna, which in omitted by H'Eicai8iiN''A In hi* reading!: of thi* pasARge. 

f MAiiF h^wARA. j Conformahly with Unvo'rA’f expodirion, MiifEVwARA, 

JS. 


A I*.'! 


m XI m 
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In sucli case, if the father voluntarily make a pailiilou with his sons, 
he may reserve for himself a double share of property aiiccstrel. For VuiiiAs- 
PATi, saying The father may himself take two shares at a partition made iu 
his life time ^ and Nareda*, Let the father, making a partition, reserve 
two shares for himself;'* do so ordain, without restriction. 


o5. Thr f.j 
takrs a 

ffhaiv of ihf pa- 
trimony ; 

n*i nnlaincd hy 
\ niHASV^Tl 

aud Na'^keda. 


36. Besides, a double share of the grandfather's wealth is the father’s due 
by this f followingf 3 argument. 


nfi. Tiiu ; 
in.neii l») tinal- 

opy. 


37, Deductions of a twentieth part (with the best of all the chattels,) 
and of half a twentieth, and of a quarter thereof, are propounded by a passage 
of Menu : ( " The portion deducted for the eldest is the twentieth part of the 
*’ heritage, with the best of all the chattels ; for the middlemost, half of that ; 


S7. For an rid- 
er brother takes 
two iliarci I 


as directed 


tlie father^s own clioice, protided the mother be incapable of bearing more diildrcn, arc the two pe- 
riods here meant. But in fact, whether it be an hereditary estate, or his own acquired property, tho 
time of tho father’s property ceasing is the only admissible period of partition. The distinction is, 
in till ise of dirlding the grandfather’s estate, that the circumstance of the mother’s being incapable of 
bearing more children is associated with it. This should be Understood ; for, even in the instance of 
a distribution made by the father, his property in the share receivable by his son is annulled by his 
own relinquishment. Else, if the father’s property subsist, his goods could not become heritage, nor 
be subject to partition ; since his sons have no previous vested right. S KimfsifN A. 

35. Without restriction,'] According to the author’s own doctrine^ the double allotment con- 
cerns hereditary property only, and is consequently propounded with discrimination of cas(*s. But, 
according to the opinion of his opponent, who admits the double share in the case of the father’s 
own [acquired] property, the allotment of such share is hcj-e declared in regard to the grandfather’s 

estate also, since there is no specified restrirtion of it to the father’s wealth. Ragh. on Dayahhuffa, 

36. By this argument,] Having in the preceding paragraph shown, tiiat a double allotment 


for the father U ordained by express passages of Jaw, the author proceeds to show by the following 
reasoning, that, since a double sbarcis allotted to the elder brother, two shares must /r fortiofi bo 

given to the father who is entitled to greater reverence. Maul's war a. 

37. Middlemost,] Here the word middlemost intends the next after the eldest: and those 

bom after him arc all comprehended under the term youngest. S nicHr.sji.N'A. 


• NA'awA, JS. 12. Vitic i 46. 


&C. 
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" for the youngest a quarter of it>’'*) and shares increased by one fiortioli, by 
half of one, and by a quarter, are propounded by other passages of ther saino 
author ; ( '' If a deduction be thus made, let equal shares of the residue be 

allotted : but if there be no deduction, the shares must be distributed in this 
" manner ; let the eldest have a double share ; and the next born, a share and a 
" half; and the youngest sons each a share : thus is the law settled."f ) Oav- 
aaitGAVT^Mi. ¥ama likewise, after directing, that A twentieth part shall belong to the eldestj 

besides a pair [^of goats or sheep,]] a car, together with beasts that have te^h 
in both jaws, and also a cow and bull ( i. e. a pair of goats, or the like, a 
car with horses or other beasts having teeth in both jaws, and a bull together with 
a cow ; all this shall belong to the eldest ; ) and after directing, that Cattle blind 
" of one eye, or aged, dwarfish, or disfigured, shall belong to the middlemost, 
" if there be more than one (i. e. aged or old, dwarfish or stunted, disfigu> 
red or having a distorted tail ; these shall appertain to the middlemost, provided 
the cattle be numerous ; ) and after further directing, that A sheep, grain, iron, 
" a house, and, together with a cart, one of each sort of quadruped, shall be 
given to the youngest; all the residue shall be equally divided ;’* ]| (i. e. a 
sheep and other things, ns specified, shall be allotted to the youngest ; but lot the 
bretliren divide equally the whole of the residue ;) has by the following passage 
allotted a double share to the eldest ; Or let the first born have two shares, and 
" the rest fal;e one a piece. "T 


annotattons. 

A pnir of goats Src.] Or of sheep or other cattle. But kine are separately mcntioneil. 

ProDidoti (he cattle be numerous.'} But if they bo few, the distribution should be adjusted 
in pro})orUon to the deduction rcc(*irable bj tho eldest. S xiicjifsHN A. 

A house.'] A habiUtioQ other than that which is the father’s abode. For to S'Axc’iiA orduof. 
S RlCutsHN A. 


^ McNli, 9 . \\ 9 , 

^ C>AtsitkSia, yd. 6 


+ MKN'f% 0. 116 — 117. 
P Gavxama, 28. 1—9. 


:t GAtJTAfiA, 28. 5. 
f GAUTAMAj 
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37 

U aniit Mt H RTguedi Itiftt the oldest hw 9, double 8b«ve Allotted to 
him ai the aequirer of the wealth. For the allotmeat of two sharea u difeoted 
if there be no deduction :** now a deduction could not be supposed in the 
of an aequisition j and, etnoe the middlemost and j^ungest are not, inasmuoli 
thej^ ate aequireri of the propertj, distinguished from the eldest, the assigning of 
a share and a half, or other less portion, [as a share and a quarter,* ] to them, 
would he incongruous, and the use of the term '' eldest" die. would be imper- 
tinent. 

S9. Accordingly, in the case of a partition between an appointed daughter 
and a true legitimate son. Menu ordains, " A daughter having been appointed, 
" if a son be afterwards bom, the division of the heritage must in that case be 
*' equal, since there is no right of primogeniture for the woman. ”f Thus pro- 
pounding equal partition, because there is no right of primogeniture in this 
instance by reason of her sex, the author thereby intimates, that a male would 
have bad a double share [in right of his being eldest.! ] 

40. lu regard to what is said, that as in the instance of the Hdlucd, a 


annotatians. 

J59. Accordingly.^ Since priority of birth determines the right to a superiour allotnicat* 
Achtuta. 

Since the right to a double share is founded on primogcnitarc. S'ricrK^ijn'a. 

40. As in the instance of the Holaca.] The author proceeds to refufe IKr opinion of some 
writer, who reconciles the matter on the principle of the roasoning taught under the head of Ubldcd* 

Makes "war A. 

It is the 8th topick in the 3d chapter of the 1st book of Jaimjni’s Mi/ndnsd* Vide Infra. C. d* 
Sect. 1.— § 22. 

The JIbldcd is the festiral of spring (Vasanta)^ and is obserred by the Prdchj/as. 

It is called Hbldcd or HblL The Pfdchyas are the orientals contrasted with the 
or people of the north, and Ddeshin diyasy or people of the south. The celebration of the Hbii 
is peculiar to the eastern Hindus^ as the festiral or worship of Caranjdrca is peculiar to the 
southern Hindus. Sec S ricrTshn a, Ac. 


* Hot at so* 
cfuirer of the 
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f Merit, 9. 134. Vide infra. C. 10. 
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passage of revelation to this effect, The Ho Idea ought to be performed^"* is 
assumed for the justification of the practice of celebrating that festival which is 
in use among the Prd chi/ as ; ( for it can be sufficiently justified by such a pas- 
sage ; and one, containing the word Prdchya or other restrictive term, need not be* 
supposed, since the proof of it would be burdensome ; ) so, in this case likewisCj^ 
a passage of revelation in these words, Let the acquirer take a double shaxe,'^ 
must be inferred, and not one containing the word eldest"' or other restrictive' 
term. That argument is not right ; for, in the one case, the practice observed 
by the Prdchijas can be justified by a general precept of revelation, which must 
be presumed to that end. It should not be alleged, that one containing the term 
Prdchtja must be supposed for the sake of justifying the omission of that festival 
by others than Prdchr/as. Omission, consisting in nonperformance, is no fit reason 
for presuming a lost revelation. But, here, since Menu and the rest use the word 
y eldest," a passage of scripture containing that term ought to be presumed to 
justify its insertion ; not one exhibiting the word acquirer since there is no 
necessity for assuming this : nor is there any special authority for the proof of one 
containing both terms. It should not be alleged, that, since it is necessary to 
suppose a revelation for the purpose of authorizing the acquirer's double share 
in other cases, that may be the origin of the law in this case also, for it is an easy 
conclusion, and the word eldest" may signify the acquirer. The reverse is 
equally possible ; for, if a revelation containing the term eldest" be supposed^, 
even the word acquirer” might just as well be presumed to signify eldest, 
since there is no ground of prefcrciiCHJ. Besides, on the same principle of facility,, 
a supposed passage of scripture, containing three, four, or more terms, may 
be any how inferred from reasoning ; and the terms of the whole law may be 
made lo relate to it, by interpreting them according to analogy and metaphor r 
and thus may you demonstrate your skill in the law. Therefore, since an estab- 

lished practice, or a sentence of memorial law, from which a passage of scripture 
is to be inferred, may be sufficiently justified by assuming a passage in which the 
particular practice is described, or the words of the law are contained; more 
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should tioi be pfresumed. And such is the import of the reasoning, instanced 
under the head of Ho Idea, 


41. Accordingly ([since primogeniture and acquisition arc severally, and 
independently of each other, reasons for the allotment of a double share, *J 
Vasisht’ha, having ordained a double share for the eldest brother, separately 
propounds the allotment of two shares to the acquirer. Thus, after premising 
Partition of heritage among brothers, ”f he says “ Let the eldest take two 
shares;”! and at no great distance adds: ” lie, amongst them, who has 
" made an acquisition, may take a double portion of it.”l Two shares being 
thus ordained by this author in right of acquisition, his direction for a double 
allotment, to be given to the eldest brother, would be impertinent. 


41. VAHnni'. 

fiA diiitinrdy 
as*iigiig two 
bharrs to the 
eirtoat brother, 
uud two to 


42. The right of taking a double share, too, is not confined to the case of 
prinaogeniture. Thus VbIhaspati says : ” The eldest by birth j by science, and 
by good qualities, shall obtain a double share of the heritage, and the rest shall 
'' share alike: but he is as a father to them. ” If the allotment of two shares 
were only in right of acquisition, the mention of birth, science, and good 
qualities, would be useless,. 


4 ®. 

tl 

two Nharc'ii iu 
riifhl of birth, 
knowledge aud 
virtue. 


43. This double portion is applicable to the case of partition among whole 
brothers ([or among half brothers- only; §3 and the deduction of a Iwontielh part 
for the eldest is relative to partition among brothers of both the whole and the 
half blood. For Vrihaspati says: "All sons of regenerate men, born of 


The allftf- 
rnent of two 
fonrern* 
par (il ion n* 
iwonir brothers 
of (be whole 
blood only, or 
of the half 
blood only. 
The dcducti 


41, Would be impertinent For two passages of one author cannot signify the same 
•ince one of them would be superfluous. S aicr^siin'a. 

43. All sons of regenerate me/t.j Cullv'ca Uuxt't'a infers from this and the following 
passage of Menu’s institutes^ (9. 157.) that no deduction is allowed in favour of the first born at 
a partition among the sons of a S' udr a man. Jimu^ta-va'iiana’s coinmentutors, Cnv'o A man"! and 


« 

t 
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equal hy plMSji elvould share alihe a%r $,iymg 4 deduedou to 

*' eldest,”* 

44. Since partition among sons born of soreral wives, equal by class, is 
here stated as preceded by a deduction, it fallows, that the doctrine of a double 
share relates to the case of whole brothers : and ibis is proper, for the elder bro^^ 
thcr has the greater weight among his brethren, from the circumstance of bia 
being of the whole blood. 


45. The d 
tion IH disal- 
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equally meritu- 
/wua. 


45. The deduction also of one in ten cows &c. must not be made. Sd 
Menu declares : Among brothers successful in the performance of their 

duties, there is no deduction of the best in ten, though some trifle, as a mark of 
*■ greater veneration, should be given to the first born.”-|‘ 
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46 . By the reasoning thus set forth, if the elder brother have two shares of 
tlie father’s estate, how should the highly venerable father, being the natural 
parent of the brothers, and competent to sell, give or abandon the property, and 

being the root of all connexion with the grandfather’s estate, be not entitled, ta 

« 

like circumstances, to a double portion of his own father’s wealth ? VntHASPATr, 
extending to the eldest son the right to a double share because he is like a father, 


Sfnnotationfl. 

S'RicRihUN^A) oppose thttt ioctrinc, and assert the right of a S'udra*s eldest son to the established 
deduction. But II.aguunamoanAi in the Da^atatwa^ supports Cullo c4^aATVA*s opiniou. The 
.arguments arc lung. 

45. ^uccesiifal in the performance of their dufies>'} It is here understood^ that all htre 
equal good qualities. But; if eudo>ycd with superiour qualities; the eldest has his regular deduction. 

It i> A M 4 N I. 

The meaning is ^ though sucecbbful.’ But, if incapabic; the rather shall there be no deductions 
Mahk s^waha. 

46. Extending to the eldest By ascribing to the first bom equality with the fatherp 

it is implied, that; in like manner as the father has a right to two shares, when a partition of his 

• Mk. sv, 9 (jiled from V t butit it quotedfrom I® •^^*i^*^*^***^> 

> »Vv ’ i JdfiKV, 
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as expressed in a postage above cited ( $ 43, ) does thereby intimate a maxim, 
that the father shall have two shares : and the maxim is actually propounded by 
VrIhasfati; for he ordains such an allotment in general terms : “The father 

may himself take two shares at a partition made in his life time.”* So N a reda 

\ 

\ 

says ; Let the father, making a partition, reserve two shares for himself ; and 
" the mother shall take an equal share with hor sons, if her husband be 
y deceased. ”f 

47. A father, distributing the goods, may take two shares for himself. The 
construction of the sentence is not, “ A father, distributing his own goods, may 
*' take two shares:” for that would contradict the dociriue before slated. 

48. Besides, if the father and son are to share equally the grandfather’s 
wealth, £under iextb declaratory of their similar or equal rights,;^J U must be 
affirmed, that as much as is the father’s share, so much £in number and quaatity,§3 
M the son’s : not, that the very same effects, and same in quantity, which are the 
father’s, are also the son’s : for thus the property would be in common ; and it 


Stnnotattons. 

•wn father’s estate is made bj him with his sons and grandsons, so is the eldest son entiDod to a 
double portion of his own father’s wealth, when partition is made among brothers. S iijcrVshn a. 

47. 7'hat would contradict lY.] It would be inconsistent with a passage of Vjsjin u abovo 
cited (§ 16) and with the text of Ha'rita 57). S'ricrisiin a and Maiik s wara. 

It would contradict the foregoing reasoning (§ 36. &c.) in regard to a double bharc of the 
grandfather’s property. Achyuta. 

It would be at Yariance with the argument, that, if an elder brother have two shares, when the 
grandfather’s estate is divided, surely the father should have as much. Cjiu d a man i. 

It would be Incompatible with the right of reserving more or less [than a regular allotment] of 

Ihs own acquired property. Raoh. on Ddjfabhdga. 

The last explanation is wrong, for this doctrine has not been before stated. Achyuta. 

48. Jn common.^ A single article, becoming the subject of two rights of property predicated 

of two persons, is property in common. $ 


Na^rcda, 13. 12. Already quoted, 35. 
Achyuta. 
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night be concluded, that like the goods of husband and wife, no partition thereof 
could take place. 


49. Now, if the case were so, [that is, if sons were entitled to share 
with their father allotments of equal amount, while his property continued 
the eldest, together with his son, would have four shares, if two must be allot- 
ted to hts son, at the same time that two are allotted to the eldest himself in right 
of primogeniture : and one share only would belong to another brother. Thus, if 
the eldest brother have many children, and equal portions must be assigned to 
them, as to their father, a mere trifle would remain for a younger brother, which- 
would be in contradiction to great authorities. 


50. As for the text of VrUhaspati: " In wealth acquired by the grand- 
" father, whether it consist of movables or immovables, tbe equal participation of 
" father and of son is ordained its meaning is, that the participation shall be 
equal or uniform, and the father is not entitled to make a distribution of greater 
or less shares at his choice, as he may do in the instance of his own acquired 
goods. It docs not imply, that the shares must be alike. 

51. Or the (cxl, declaratory of equal s^res, may relate to a father who is 
himself son of two fathers ; [one the natural, and the other the adoptive parent. 


91. Or the text may relate.^ ChvVa'man i understands theanthor to propose tke second 
intorpretniiori (which it founded on A text of H'anc’ua ts by him explained;) because this passage 
of ViifiiAsr ATI propounds the father’s want of independent power in regard to ail property movable 
or immovable, and ib consequently irrcconcilcablc to other texts which allow hii dominion over geiDf| 
pearls and the like, but deny hit independence in regard to irnmovablee, a corrody or peaiion, 
and slaves. But S nionfaHN^A and A ch tut A restrict movables in this place to signify tlaves ; and 
thus recoucUc those texts. They expound equal** as it were alike. Ai the father if a iharery so 
is iL’ son. 
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'fig. The p»Miig«, whicB declares that "the ownership of father and son it 
the same/' has been already expounded (§ 9. «&c. ). 

B3, ^doreover, it is said^ if^ that father be eldest^ as rescuing his omti father 
from the misery to which a childless person is doomed^ it is assuredly reasonable, 
that he should have an allotmrat twice as great as his own sons, in the same case'^ 
in which he would have double the allotment of his brothers, because he was as ' 
a father to them, for it is through him, that his sons are connected with the here- 
ditary property. But if he be net the eldest son of his father, he takes only an 
equal share with his sons. 

S4. That is not accurate. For, since a share and a half, or other specifick 
allotmaat, is ordained for the middlemost and other sons, it is assuredly fit, that the 
father should have a double share, in right of paternity ; and it is not proper on 
the part of yourself and the holy writers, to direct the equal participation of 
^lithqr and son in general terms. 

65. Besides^ the allotment of two shares to the father is not properly appli- 
cable to his own acquired wealth ; as appears from the circumstance, that (he 
distribution of it follows his choice. The precept regarding that allotment 
would be superfluous, since be may, at bis choice, have either more or less tliaii 
two or than three shares. Nor can the text be restrictive, for it would contradict 
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5^. Already expounded,] In the two modes abore stated, (§. 9. and 15.) AenruTA* 

Conformably to the opinion of D'ha'rbs'wara and others (§. 15.) Mahe's wara. 

5*3. The mitery to which a childless pereon is doomed.] The hell called Tut, (VideC. 11. 
Sect. 1.— 31.) Achtuta. 

54. It is Jit he ihould hssoe m double share*] Since it is not reasonable, that in the same 
case in which the middlemost has a share and a half, and the rest hare other appropriate portions^ 
the father shonld in ri^ght of paternity hare Jess, namely a single share* S'riceYsun d. 

It is not proper to direct equal participation in general terms.] For the proper direction is, 
that the father of a son, who has only one parent, should hare a double share ; but the father of a 
Cthitrqja, or other offspring of two fnthers^ should hare a Angle shore. S ail a. 
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44 

Tisb'kv, who fays : " When a father separates liis sons from himself, his own 
*• will regulates the distribution. But, in the estate inherited from the grand-* 
" father, the ownership of father and son is equal."* 

» 

56. The meaning of this passage is, ' In the case of his own acquired 
‘ property, whatever he may choose to reserve, whether half, or two shares, or 

three, all that is permitted to him by the law : but not so, in the case of pro* 
‘ perty anccstrel.* 

57. Accordingly IIa'hi'ta says: A father, during his life distributing his 
*' property, may retire to t jc forest, or enter into the order suitable to an aged 
** man; or he may remain at home, having distributed small allotments and keep- 

ing a greater portion: should he become indigent, he may' take hack from 
them.” 

58. By tills text the father is authorized to distribute a small part, and to 
reserve the greatest portion of his wealth. The order suitable io an aged 
" man," intends retirement. 

59. As for the text of Sanc’ha and Lic'hita, " If he he son of one father 
" {ecaputra ), he may allot two shares to himself," the sense of it is this ' The 


67. The order suitable to an aged man.'] If the period for becoming aa anchoret be arrived, 
let him become an anchoret ; if the period for the order Buitablc to old age or that of a resigned 
recluse is come, let him make his rciignation : or if neither of these be the case, the author declares 
* he m ly remain, hariiig distributed atiotments,’ haTing glren them to his sons pr other descendants. 
But if that, nhic’h he reserred, be wasted by consumption or use, he may take back for his main* 
tenance from his sons to whom he gare allotments. Dd^a rahasya, 

Should he become tndlj^cnl,] Should t^e property reserred by him be expended. Achyuta. 

Should he hare consumed alj his wealth. {Tricbishn a. 

59. i/ he be son oj one father. ] This is JiMv tAoTA^hana's interpretation. But Chan"- 
u ara and the authors of the SmrituChandrica and VivddiuChandra^ follow the otlicr expo- 


♦ VisuN t, W, Vide Supra. S ^6. 
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word ecaputra means son of one man : it is not a compound epithet signifying 
one who has an only son ; for that mode -of construction prevails less th^ the 
other. « A son of one man” is a true legitimate son. The father, being such, 
is entitled to a double share : not so one who is (csUtrajn ) issue of the soil, 
though he be the father of the family.’ But the text before cited (^9.), declara- 
tory of the equal ownership of father and son, must be explained as iutcuding a 
father who was ( esheiraja) issue of thcisoil or wife. 

60. The offspring of the soil is indeed son of two fiilhcrs. Baud’ha'vana 
declares him so: The son who is begotten by another on the authorized wife of 

a man deceased^ impotent^ or distempered^ is son of the soil. He is considered 

as son of two fathers^ as partaking of both families, and as heir to the wealth 

' .. 

and obsequies of both.” 

61. The meaning of this is, that the son begotten by another person on the 

« 

wife of an impotent man or the like, with the husband’s consent, is termed 

the son of the soil. 


fltion, If he be father of one son;” and Va'chespati Mis'ra, with the author of the Madana 
ratna and others, adopting this exposition, explains one” as signifying excellent, and prc. 
eminent, or, in short, Tirtuous. 

That mode of construction prevails less than the other, ^ According to a maxim of grammar, 
that mode of composition, in which the principal term is no member of the compound epitiRd, must 
not be preferred to the more perspicuous composition in wMch the principal term is a member of 
the compound word. This maxim is here alluded to : and the author accordingly considers son of 
one” to be a simpler explanation than he who has one son.” 

61 . The son begotten anothfir personf\ A son begotten by another per.^on on the wife of 
a deceased man; or begotten on the wife of an impotent man with his consent, S ujckjmin a. 

A son bt'gotten or procreated by another on the wife of a deceased man, is one description of 
Cihltrajoy or son of the soil: another is a child begotten by a difTcTciit person on the wife of a 
man not deceased, but impotent or the fike, being authorized, tlKit is, being sanctioned by tho 
impotent husband. Permission having been granted to another man to procreate a son, the child 
was sanctioned. The author explains the second description of son of the soil. But the hrst is not 
explained by him, being considered as sufiicieatly clear. MAU£Vw^ 

N 
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So Na'reda says ; " The produce of seed, which is sown in a field with 
"■ permission of a proprietor, is considered as belonging to both the owner of the 
“ seed and the proprietor of the soil,”* 

63. Hence [since the compound epithet is n constructiem not to be prefer- 
red ;f ] and because the term (ecaputra ) ought to be made significant in the pas- 
sage in question, as an epithet of the agent in the sentence ; the notion, that it is 
vaguely used as an epithet of the subject, is confuted. 

64. Besides, one, who continually explains in a vague sense, terms used by 
authors transcendency wise, as Menu, Gautama, Dacsha and the rest, only 
demonstrates his own unsettledness. 

65. Thus the father has a double share even of wealth acquired by his own 
son. For the expression is general : " let him reserve two shares or “ he 
" may take two shares.”! Ca'ty a'v ana declares it very explicitly : " A father 
“ takes either a double share, or a moiety, of his son’s acquisition of wealth ; and 


^nnotattonii. 

t. Jiicl hecause.] “ And” must be here supplied. In some copies, the reading actualty 
Is SO. Maueswara. 

Js an epithet. J Being an epithet of the agenf, it is a condition of the" action In question. 
Acii\uta. 

The notion that it is vaguely usedy is confuted.'] Let the father, being (Scaputm) parent 
of one son, allot two shares to himself.” In this precept, the allotment of two shares is the 
act to be done ; and the father is the subject of it. Consequently the circumstance of his being 
ecapistra is an epithet of the subject, vaguely employed. Therefore, if there bo many sons, the 
father still takes two shares. This notion^ entertained by others, is here confuted. Maues wara. 

65 . The expression is general.'] Being applicable without restriction to any property but 
that which was acquired by himself. Mahs sVara. 

Of his son^s acquisition of wealth.] Of the wealth acquired by his son. STricrYshn^a, &c. 


19 . 57 . 

ViUe S sad ^ 46 . 


-9 MABirs^WAiiA. Vide S 1*9* 
a VaiUAsrAxi. Vide S 35. 
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**' a Biotlier also, if the father be deceased, is entitled to an equal portion with 
“ the son.” 

a 

66 , The meaning of this passage is, (hat (he father has a right to take 
either a double share or a moiety of bis son’s acquired wealth.. 

67. It must not be explained thus; ' From the acquisition of both son 
* and wealth, the father becomes entitled to two shares ; but from no acquisi- 
’ tion of a son, the owner keeps the whole/ For it is admitted, that, when 
partition is made with brothers, one, who even has not got a son, takes two> 
shares, as the gainer of the wealth : how then can he keep the whole ? It must 
therefore be alBrmed, that, if any relative exist, who is entitled to participate, 
the acquirer has two shares ; but, if there be none, he keeps the whole : and 
thus the specifick mention of father and son becomes unmeaning, like the 
singing of a drunkard. Besides, acquisition is an act causing property ; and 
it is a contradiction to say that it does not produce property, since is has been 
expressly declared to do so [^by the wise. *3 Neither is it true, that a son is tlie 
property of his father. For the contrary is shown under the head of gift of as. 
whole estate. The term acquisition would be therefore metaphorical in regard 


mother a/*o.] This relates to the father’s wealth. Achtitta. 

That wealth, of which the ton takes a ibaro, when hit fiUher k deeeued, mwt be here intcadciL 
.Therefore the tontt acijaired wealth is exclndeil. AlAHst waiia. 

67 . From the acquisition of both ton and teealth.'} The ambiguity arising from tho use of 
the term acquitition, and that in the abJatire case, instead of tho relatirc, gives occasion to tlio 
author to go into a further disquisition on the meaning of the teat. 

For the eottirary it thoan under the head of gift of a whole estate.] For it Aero appears, 
Aat the prohibition against giving away a son u founded on roaiooiog, inasmuch as a son is not 
the property of his father. S aientsuN A. 
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to sonSj and literal in reipeet of wealth. But that is inadmissible in thn instance 
of a single term once uttered. 

68. It must not be argued, that the precept would be superfluous, since the 
son's right to a double share is demonstrable, because the wealth was acquired 
by him ; and since the father’s right to two shares is also deducible independent- 
ly of this text ; fand*] their equal participation may be thence inferred. The 
precept is significant', since, without this text, there is no ground for conclud- 
ing a father’s right to two shares of bis son’s wealth. 

69. Besides, if the term " acquisition of wealth” he interpreted as relating 
to the father’s goods, his right of taking two shares, or a moiety, at his choice, 
would be inapplicable, for his power of taking according to his pleasure, and the 
exercise of his will, are unrestricted. He may choose to take a share and a half, 
or one and a quarter, or three quarters of one share. How then are only two 
cases stated ? That it cannot intend a restriction [to those two casesf 1 nor relate 
to the father’s own goods, has been already shown [from two passages before 
cited ^*^d it is as fit that he should have a moiety of his son’s acquired 
wealth, as it is that he should have two shares of such wealth. 

70. Nor docs the text intend his taking a moiety of two shares, or in other 
words a single share. For moiety and share being relative terms, imply a some- 
thing of which they are,parts : and, since they are equal in regard to the person 
and to the act of taking, they cannot relate to each other. As the interpretation, 
which takes the relative term " double share,” in construction with '' acquisi- 


la fie fntianee of a single term once uttered.^ For it i. a maxim, that a term, uttered once, 
conTpy!) a single meaning t and it would be iaconsistent to give it two different senses at the same 
lime. S aicHiiiUN a, 

. Sec yiuiB''v. cited \ L6. A and Ux^aiTA quoted ^ 57* 
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** fion of Mre&lili “ in the ablative^ is unexceptionable, it is also right to construe 
the word moiety with it; for the terras are contiguous. A moiety of the wealth, 
therefore, is meant ; not a moiety of two shares, or in other w'ords a single share : 
for it would be improper, while the obvious term, “ a single share,” might have 
been used, to employ a term, which does not express that sense. A moiety of the 
wealth, then, is the right interpretation. 


71, Here, the father has a moiety of the goods acquired by his son at the 
charge of his estate; the son, who made the acquisition, has two shares ; and the 
cost, take one apiece. But, if the father’s estate have not been used, he has two 
shares; the acquirer, as many; aad the rest are excluded from participation. 
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Or else, a father, endowed with knowledge and other excellencies, has 
aright to a moiety: for an increased allotment is granted to the eldest by 
ecience and other good qualities. But one destitute of such qualities has a dou- 
ble share in right merely of his paternity. 
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73. Therefore, the meaning of the texts is, that a father may reserve for 
himself two shares of wealth which has descended in succession [from ancestors,^ 
or of that which has been acquired by his son. He is not entitled to more, how- 
ever desirous of it he may be. But, of his own acquired wealth, he may rc.servc 

as much as he pleases. 

* 

74. Among his sons, he may make the distribution, either by giving [to the 
horn] or withholding [from himj the deduction of a twentieth part of the 

grandfathcr*s estate. But, if he make an unequal distribution of his own ac- 
quired wealth, being desirous of giving more to one, as a token of esteem, on ac- 
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73. The meaning of the texts. Na iiroA’s (§ 35.) 8cc, Maiikswira. 

74. The father^ so doings acts Thu.s an uocqual distribution among sons, with* 

out any of the reasons for it here specified, is not lawful evea la the case of his acciuired property, 


o 
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count of his good qualities, or for his support on account of a numerous family, 
or through compassion by reason of his incapacity, or through favour by reason 
of his piety; the father, so doing, acts lawfully. 
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75. Ya'jnyawai-cva declares it: “ A lawful distribution, made by the 
” father, among sons separated with greater or less allotments, is pronounced 
TvaUd^.”* So VrIhaspati ; “ Shares, which have been assigned by a father to 
his sons, whether equal, greater, or less, should be maintained by them. Else 
they ought to be chastised." Na'reda likewise : “ For such as have been se> 
‘‘ parated by their father with equal, greater, or less allotments of wealth, that 
" is a lawful distribution: for the father is lord of all."' 
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76. Since the circumstance of the father being lord of all the wealth, is 
stated as a reason, and that cannot be in regard to the grandfather’s estate, an 
unequal distribution, made by the father, is lawful only in the instance of his 
own acquired wealth. Accordingly Vishnu says, When a father separates 
“ his sons, from himself, his own will regulates the division of his own acquired 
wealth. But in the estate inherited from the grandfather, the ownership of 
" father and son is equal.’’; 


77. The 
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77, As a super iour allotment, in the form of a deduction, is indicated by a 


Snnotattoras. 

TC. That cannot be in regard io the, grandfather^ s estate.’l AltUougli tlic father be in truth 
lord of all the wealUi inherited from ancestors, still the right here meant is not merely ownership, 
but competency for disposing of the wealth at pleasure; and the father has not such full dominion 
over an estate ancestrel. S'iiicrYsiin'a. 

77. The text zcould be impertinent As distingnishing partition made by a father from a 
division made hy brothers, the text declaring valid a lawful unequal distribution would be impertu 
iiont. Consequently that passage (Ya jnyawalcya, 2. 117.) does not intend greater or less 
allotmenls, ns with or without deductions; but it relates to a distribution of unequal shares made 
according to the father’s pleasure. S uCcrishn'a. 


♦ Ya'jnyawalcya, e. in. 


+ N a'acoa, 13. 15. 


} Visun'u, 17. 1—2. Vide supra. § 16. & § 55. 
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passage of YA'jNYAWAtCY A, (" When the fatiter makes a partition, let him se- 
parate his sons according to Iiis pleasure ; and either dismiss the eldest with the 

i » 

“ best share; or, if he choose, all may be equal sharers.”*) how is any other 
‘Unequal distribution here ordained ? The answer is, such cannot be the meauing, 
ibr the text would be impertinent, since a superiour allotment, resulting from the 
deduction of a twentieth part, is admissible when partition is made by brothcra' 
after the demise of the father, 

78. Perhaps the text is propounded for the purpose of legalizing an equal 
distribution made by the father, without the authorized deductions ? No: for 
then a less allotment only is declared lawful, as made by the father ; and the 
Word greater would be impertinent. 

79. Besides, if the mention of greater or less shares here intend the regu- 
lated deductions, the second verse of the stanza let him separate his sons ac- 

cording to his pleasure,") becomes superfluous ; for that, which was to be de- 
clared, is fully specified in the three other verses of that text. But, according 
to our interpretation, the phrase, " let him separate his sons according to his 
pleasure,” relates to his own acquired wealth ; while the allotment of the best 

share, and an equal distribution, both regard an estate inherited from the grand- 
father. There is consequently nothing superfluous. 

80. Moreover, two modes of partition after the death of the father arc 
actually declared by VatnASPATi in these words: " Partition of two sorts is 

ordained for coheirs : one, in the order of seniority ; the other, by allotment 
" of equal shares." By saying " in the order of seniority," the author indicates 

2[imotation& 

78. For then a lets allotment only is declared lawful."] An equal ohare assigned by the 
father is less in comparison with a share to which a deduction is added as is practised among brothers. 
S'ricrTsiin'a. 
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Ya'jnyawalcya, 2. 115. 
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«HAP. It. 


there woti5*^ be 

wo diitiDction 
the father. 


specifick deductions. Equal participation is the othermodo. Now^ since two 
of mutual partition among brothers are ibus expressly declared, there 
would be no distinction between that and a distribution made by a father. 


St. 

i^eclares two 
lootU’s of parti- 
tion by the fa- 
ther. 


81. So Na'beda says ; '' The father, being advanced in yrears, may himself 
separate his sons ; either dismissing the eldest with the best ahare, or in anj 
manner as his inclination may prompt.”* 


And here 
the bent share 
for the eldest 
is diitinfruished 
from unequal 
at 


82. The unequal distribution, here intended, appears evidently to be 
difierent from that, which consists in giving the best share to the first boro; since 
jthe author, having noticed the allotment of the best share to the eldest, again 
fsays ” or a.s bis inclination may prompt thereby distinctly authorizing any 
unequal distribution, which the father, for reasons before mentioned, may think 
proper to make. 


PS. Another 
paisap;c of N a'- 
11 ED A, restrain- 
the fafijcr’i 
, forbids 
;»nunauthnruEd 
dratributiOD 
made without 
cause. 


S3. But the text of Na'keda, which expresses, that " A father, who is 
” afflicted with disease, or influenced by wrath, or whose mind is engrossed by a 
" beloved object, or who acts otherwise than the law permits, has no power in 
" the distribution of the estate ;”f relates to the case where the father, through 
perturbation of mind occasioned by disease or the like, or through irritation 
against any one of his sons, or through partiality for the child of a favourite wife. 


makes a distribution not conformable to law. Nevertheless, unequal partition is 
lawful, when grounded on [[either of the four|3 reasons above mentioned. 1 


14. A 

of CA'''rA'V AN A 
confirm B tbii in- 
ference. 


84. Thus Ca'tya'yana says : ” But let not a father distinguish one son at 
" a partition made in his lifetime, nor on any account exclude one from partici- 
** pation without sufficient cause.” 


K.^. r.EpniitJon 

of (be text. 


85, Let him not distinguish one by the allotment of a greater portion^ nor 


SinnotattonSv 

65. Since the meaning is even oneson,^ The particle must be here understood, being inferred 
from roa^sonmg. Acuyuta and SuickYsiin a. 


, 13. 4. 


A RIDA, 13. 


t .S 14. 
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exclude one from participation bj depriving him of his share, without sufficient 
oause. [This does not relate to specifick deductions:*] for the distinguishing 
of sons by allotting to them the prescribed deductions [of a twentieth, and half 
or a quarter of a twentieth, f] extends to many [viz. eldest, middlemost and 
youngest;;!:] and is not confined to one. One son should no- be distinguished 
without cause. But, for a sufficient reason, it may be done. Since the meaning 
is " even one son.” The distinguishing of one, [as here forbidden,] has no 
reference to specifick deduction ; but intends a distribution made according to 
the father's mere pleasure as before explained. 

86. However, when sons request partition in the father’s lifetime, an 
unequal allotment should not be granted by him. Menu declares it. “ Among 

undivided brethren if their be an exertion in common, the father shall on no 
account make an unequal distribution in such case/'§ 

87. But the regular deduction ought in this instance to be allowed by the 
father. For it is not of the nature of an unequal distribution; and the allotment 
of greater or less shares is alone forbidden. 

88. Thus partition made by a father [has been explained.] 


86. Mekv decltres i7.] The passage of Menu here cited is understood otherwise by his romracn. 
t^tor CuELu'cA bhat't A, and by numerous compilers. S wcbishn a supports the interproUtion, 
which Jihu'ta.ta'hama had in view in this citation. 

* S'aisaiiBN'A. *15. 
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CHAPTER HI. 


Partition by Brothers. 


SECTION 1. 

Partition improper in the Mother's life time.... Management of the 

during the continuance of the family partnership.... Any one coparcener 
may insist on separation.... Right by representation admitted as far 
the third degree. 


1. rarMHnn 

iinionf; Mrhole 
brothers, after 
the dertth of the 
father, is not 
ri^hi while (he 
luothcr liven. 


Partition among brothers, aRer the demise of the father, is next 

explained. That partition is pronounced to be not lawful, among brothers of 
the whole blood, while the mother lives, although the ownership of wealth be 
vested in them bj' the death of their father. For the text ( “ after the father 


1. ITiat partition is not lawful.^ The partition is ralid, but is not morall/ right. S ru 
Cu I siin'a. 

Partition is not lawful while the motlhcr surviTcs. If it be nerertheless made| a share ii 
ordained for the mother. Ragii. Buyatatxca, 

By doclaring it unlawful, it is intimated, that partition i» not landablCj while the mother is 
tiring ; not that it is null. Ca s iua'ha on the Da^atatwa* 
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** and mother*' &c.*) propounds a division of the paternal estate among 
brothers of the whole blood subsequent to the demise of both parents. 

2. It does not intend a distribution of the mother’s goods, after her demise. 
Por partition of the patrimony only is suggested by the term paternal ; and there 
is DO autlroritjr for interpreting it parentaU 

3. Besides, it would be a repetition: for the division of the maternal estate, 
on the death of the mother, is subsequently noticed by Menu in a separate text.f 

4. Thus Ya'jnyawalcya says Let sons divide equally the cfTects and 
the debts, after the death of both parents. But daughters share the residue 
of their mother's property, after payment of her debts ; and the [^male^ issue 

y in default of daughter s.*'J 

6. Since the latter half of this passage shows, that sons have no right of 
participation in the mother's goods, if daughters exist ; but, if none exist, then 
sons have the right of succession, being intended by the term ‘"issue;" the 
father’s estate only can be meant, in the former half of the text, by the word 
parents:" for otherwise there would be tautology. 

6. The author, declaring that brothers may divide after the death of the 
father and mother, propounds a time subsequent to the demise of both as a fit 
period of partition ; and the association [[of their deaths^ appears therefore to be 
designedly expressed. 


Ac hinteS hj 
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5. The 




Slnnotatioivs. 

0. T%e author^ declaring."] In Bctcral copies of Jimu^ta-'va'hana, I find the name of 
Ya'j NYAWALCYA here interpolated. But it appears from the remarks of S itfciiysiiN a, who refers 
to the particle and” as marking the association of the terms, that Mknu before citod is the 
author Intended. 


• M«wo, 9. mt. Vide C. 1. 14. 

Y A'/sf YawAAH;va, 2. US. Vide copra. C. 1. ^ 48. 


Menu, 9. 192. Vide C. 4. 
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7. Accordingly Sanc'ha and Lic’hita say, " Since the family ia supported 
on the inheritance^ iona are not iadependentt hut as it were under the^authoritj* 
of a father, so long as the mother lives." ’They are not independent of their 

mother ; they are not competent to make a partition, 

8. Vya'sa very explicitly declares it. "For brethren a common abode it 
" ordained, so long as both parents live : but, after their decease, religious merits 

of separated brethren increase." 

9. Since the author forbids the separation of brethren by commanding 
them to live together, and prohibits partition with one whose father and mother 
are living, the association of their survival is not positively intended in the phrase 
" so long as both parents live.” Therefore, if one parent be living, partition is 
not lawful ; but it is so, when both are dead. 

10. Thus VntHASp ATI, says: "On the demise of both parents, partition 
among brothers is allowed : and, even while they are both living, it is right if 

" the mother be past child-bearing."* 

11. Since partition while the mother is living cannot be relative to the 
mother’s particular property, and since the authorized partition after the demise 
of both parents, which is indicated by the particle in the phrase " even while 
" they arc both living,” is thus pronounced to be proper ; partition among bro- 
thers after the death of parents is evidently relative to the father’s wealth. 

Annotations. 

S. T/tc association of their survival is not posiliwlj) intended.^ If the association^ suggest, 
by the dual member in (he phrase, " so long as both lire,” trere positire, dwelling together 
would not be requisite in consequence of the siirriral of one; partition might therefore take place 
while the mother was living, and might be even claimed on her death while the father was yet lirlng. 
The author Uiorefore declares it not to be positively intended. ^ricrTshk a. 


♦ Vide ivipra. C. 2. S 1. 
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13. Accordingly Vya'sa propounds partition, in the mother’s life-time, 
made with reference chiefly to her : " If there be many sons of one man, by 
difierent mothers, but equal in number, and alike by class, a distribution 
" among the mothers is approved.” So VbIhaspati says: “ If there be many 
sprung from one, alike in number, and in class, but bom of rival mothers, 
** partition must be made by them, according to law, by the allotment of shares 
to the mothers. 

13. Since there is no difference in the sons’ shares, for they are equally 
numerous and of the same tribe, partition is to be made by an allotment to the 
mother, not to the sons. Therefore, as in the case of other wealth of the mother s, 
so in this instance ^of the father’s wealth, which is become their propert_^, 
sons have not independent power to make a pai'tition among lhcmsclvc.s, uhilc 
mother lives ; but, with her consent, the partition is lawful. 

14 . Hence, what is said by Gautama and others ('' In partition there is 
increase of religious merit ;”1-) must be understood after the demise of the 

mother. 

15 . If then they desire to remain unseparated, the eldest brother, being 
capable of the care and management of the estate, may take the whole ; and the 
rest should live under him, as under a father. Thus Menu says, - The eldest 
" brother may take the patrimony entire ; and the rest may live under him as 


annatattons. 

13 . For they arc equally numcren and oj the same tribe.-] If th-y were of diireronl (ribos, 
tbc shares would be uneiinal ; \h. four, three, two, and one, in the order of the ela-si's. If thiy 
were not equally numerous, inequality in their rights, as sons, might bi. approhendul. Ci 

15 . The analogy of the loaf and staff.] To gnaw the staff was diffieolt for the rat ; hut, i 
that were arcomplisl.cd, the eating of the loaf, wbieh w.as attached to it, was easy. So m ot or 
cases, according to the circiinislances of them, if osic of associated things be true, the other luajr 

be rightly inferred. Ragii. Du^atatioa, Vide supra. C. 2. ^ 25. 
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" under their father.”* So Gacta'ma : “ Or the whole may go to the Crst born ; 
" and he may support the rest as a father. ”f From the particle ” or” it appears, 
that they may either become separate or continue to dwell together ; and their 
dwelling together must be by consent of all. Thus Na'beda says, “ Let the eldest 
brother, by consent, support the rest like a father ; or let a younger brother, 
who is capable, do so. The continuance of the family depends on ability. "J 
Even the youngest, being capable, may govern all the brethren. The middlemost 
of course may, being here inferred by the analogy of the loaf and staff. 


18. Anyone co- 
heir may rc- 
gtiirc partition. 


16. But partitioa takes place by the will of any one [of the coheirs], a: 
before inlimatcd. 
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17. Accordingly j^since partition by the choice of one coheir is lawful ; 
CA''TirA'yANA, treating of partition, says : Let them deposit, free from disburse- 
“ merit, in the hands of kinsmen and friends, the wealth of such as have not 
” attained majority ; as well as of those who are absent.” So a text expresses, 

*' The property of minors should be so preserved until they attain their full 

^ * » 
age. 


IS. Pjirtiilon 
extends to 
grunrlsoni flni 

kl liutt. 


18. The rule of distribution among sons extends equally to them and to 
grandsons aitd great grandsons in the male line. There is not here an order of 


1(5. yts bi*forc intimated.^ For it was declared, in treating of partition, that any one person 
is complete owner of his own wealth. Chu d ama.s t, S'nicRisiiN'A &c, 

17. Siu/i as have not attained Whose age does not exceed fifteen jrcars. S 

crTsun A. 

Jls well as those who arc absent.^ It is here CTiJent, that partition takes place without their 
consent. S ricrVskn a, Chorda man i Ate. 

Id. Li regard to the presenting of two oblations Where two persons arc connected by 

a common oblation, the one partakes of the oblation presented at the other’s obsequies. (Vide infra. 
C. 11. Sect, 1, ^ 38.) Maue s'wARA. 

♦ Mr.Nv.o. J05. + ««. S. t N'^'Rr.on, 13. A. S Acryot*. 

H In il\o f' Vnmi/rc^.tva, vfhprr (lu* whrtU* (KiAsage of JImu^ta-ta^hai^a If (jnotcd, thU text if aicribci to Vishn'c. 

It h uufy howc\ci, i'tfuud ia V 
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•ucccssion following the order of proximity according to birth. For those 
three persons, the son, grandson and great grandson, do not differ, in regard to 
the presenting ot two oblations at solemn obsequies, one which it was incumbent 
on the ancestor to present, and the other which is to be tasted by his manes. 
Hence it is, that Devala says, 'A father, a grandfather, and a great grand ■ 

' father, assiduously cherish a new bora son, as birds the holy fig-trcc,* frcQcct- 

* ing3 " he will present to us a funeral repast with honey, meat, and herbs, with 
" milk, and with rice and milk, in the season of rains, and under the astcrisin 

Mag'hd.’* So Sanc’ha, Lic'hita and YAMA,f ' A father, a grandfather, and 
^ a great grandfather, welcome a new bora son, as birds the holy fig-tree, [re- 

* fleeting] " he will give us contentment with honey, and meat, and [especially 
the flesh of] rhinoceros, and with milk, and with rice and milk, in the season of 

" rains, and under the astcrism Mag’hd.’* From the mention of the great grand- 
father, it appears, that " son” here intends a descendant as low as great grandson. 
Thus, since such a descendant confers benefits on his ancestors up to the great 
grandfather, by presenting oblations to the manes, tlic descendant within the- 
degree of great grandson has an equal right of inheritance. 

19. Hence it is, that the son and grandson, whose own fathers are living, 
have no right of succession; for they do not present oblations to the manes, since 
they are incompetent to the celebration of solemn obsequies. 

20. After the death of parents, the special distribution, [which might 

Slnnotatiomt. 

Hence it is &c.3 The author adds this as a further proof, that the daughter’s son, thought 
within those degrees, does not inherit jointly with son’s sons. Chu'da'mani and Aciiylta. 

20. The special Jittriiulion.^ The allotiacat of uaoqatl portions on account of piety audio 
forth. CuuVa'ma.n'i and Acutvta. 

* Pippala. Ficus reli^iosa. 

f This is the rpa'ii.>»d: of all the coUated copici of Ji''aiu^TA’-VA^aA}iA j but the traascrlpt of thU passage in the 
Viraviitrtdatfa ©AhibiU the name of Gautama. 
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have been] made by a father^ cannot have cfiect among brethren. But all the 
rest, as before explained, must be here again admitted. 


21. If there be one son living, and sons of another son ^who is deceased,] 
then one share appertains to the surviving son, and the other share goes to the 
grandsons however numerous. For their interest in the wealth is founded on their 
relation by birth, to their own father; and they have a right to just so much as 

he would have been entitled to. 
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22. The text, which expresses '' Among the issue of different fathers, the 
allotment of shares is according to the fathers,’ * docs not relate to this case 
fof partition between uncle and nephewf .] For the whole estate belonged to the 
*inclc s father, and therefore the whole would belong to him, and no part of it, to 
his nephews. Or, if partition is to be made as between father and son, under the 
direction for the allotment of shares according to the fathers, the uncle would 
have two share.s because a father has a right to a double portion ; and tlm 
' nephews would have a single share. But this is contrary to the approved usage 
of the wise. 


intrnd* 


pfirdtioa 


2.3. The purport of the text, however, is this. If there be a numerous issue 


Annotations. 

yfU the Civiup; (o (he first born, or witlulioldiug from him^ the deduction of a twentieth 

part. (Vide C. 2. § 71.) Cuud a'man i unit Achyuta. 

*l\* For ilifir interest is founded en their relation hj/ hirth.^ The right of succession is not 
founded solely on the gift of a fuuera! oblation; but also on the relation by birtli as son or grand, 
iion. Klsc ihe ti.iughter’s son might be supposed to have an equal title. Achyuta. 

!2‘2. The (ext doe^ not relate to (his ct/sc.] Docs it signify, that the same shara, which would 
have been the father's, i.s the son's? or docs it direct, that partition be made as between father and 
boa? The author successively refuUs both these iaterprotations. S nicRiSUN'A. 

A variation iu the reading of the text is noticed by Vis we s waka bhat t a in his commentary 
cn the Mu dr shanty which obviates all ambiguity : viz. whose fathers are deceased” (PramitUm 
ilrUun uni ) instead of “ whose fathers are different" (Anvca^pilricdndm ). 
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of due brother and few sons of another, then the allotment of shares is accor 
ding to the fathers. 


SECTION IL 


Partition tBith or without specifick deductions.... Provision for the Mother^ 

and for the Sister. 

S4. In the next place, [after defining the periods, when partition among 
brothers may take place,*]] two modes of partition among brethren alike by class 
are propounded ; namely, either with specifick deductions of a twentieth and so 
forth, or else an equal division. 

IIa'rita ordains an equal distribution without deductions, in the 
following passage, after speaking of a father : “If he be dead, the partition of 
inheritance should be made equally.” So Us'anas says, " This rule of 
partition is declared for brethren of various tribes, being born of women of 
" classes below the father’s; but the distribution among brothers born of women 
of the same tribe is ordained to be made equally.” Thus Pait^hi nasi says, 
" When the paternal inheritance is to be divided, the shares shall be equal.” 
Ya JNYAWAiiCk'A. al«a (Icclaics, Let the sons divide equally the effects and the 


21. Either with specifick deductions,^ Partition with regulated deiluctloiis has bcfin alruAdy 
itated (Menu, 9. 112.) Vide C. 2. § 37. The author proceeds to adduce authorif/ for an equal 
dirision. 25.) 

26. T'wo modes of partition § 24. Ttco modes of distribution § 25.] Constituting an 
optional alternatiTe. Cucji>Vmani. A regulated not an optional altcrratiFC. S'uicrVsiin'a. 

S'AiCElSBM^A. 
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■** dehtsj after flie death of both parents.”* Thus, there are two inodes of distri* 
bution ; namely with or without specifick deductions. 

26. It must not be arg'ued, that the practice of equal partition is indispen- 
sable, as the only mode authorized by law. For the brethren may consent to the 
deductions by reason of great veneration £for the cldest.J An option exists like 
that of making or omitting partition. .. 

27. Accordingly, since persons of the present day [who are younger bro- 
thersf] entertain not great veneration [for their elders, 3 equal distribution is 
alone seen in the world ; as also because elder brothers deserving of deducted 
allotments are now rare. 

28. If one of the coheirs, through confidence in his own ability, decline 

A. 

his share of (he wcaUli inherited from the father, grandfather or other ancestor, 
something should be given to liim^ be it only a prafit'ha of rice, on his separa- 
tion, for the purpose of obviating any future cavil on the part of his son or other 
heir. Thus Menu says, If any one of the brethren has a competence from his 
own occupation and desires not the property, he may be debarred from his 
share, giving him some trifle in lieu of a maintenance/’;}; So Ya'jnyawalcya ; 
The separation of one who is able to support himself, and is not desirous of 
participation, may be completed by giving him some trifle/’^ 


‘i7, 


ikv that nf mffKini' ornmUtin^ partition,^ Entrusting 1h(' estate to thc' management of 
tlio eldest l)n)tlier, (he rest live under him under a father: this is orais.sion of partition. Separation 
h the making of fiartitioii. IMaiils^wara, 

28. Amj future cavil on the part of his Or recoiirae to litigation on the plea, that his 

fulher did not irlinquisii his share. Maiies wara. 

A dilferenl interpreiuU’on of the passages here cited, which is maintained by the author of the 
Prucas Uy and wliich disagrees witli the Mitaeshuru and other authorities, is confuted by S ri« 

ACU YUTA. 


♦ A 
+ S"i 


AW M.CYA, US. Vide S\ipT.l. h 4. 

UN' 4 . t McNV, ft. SifOT. 


Y\'JN\ .iw ALC VA, 2. U7. 
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29. When partition is made by brothers of the whole bloody after the de- 
mise of the father, an equal share must be given to the mother. For the text 
expresses, The mother should be made an equal sharer. 

30. Since the term mother intends the natural pareni. It cannot also mean 
a step-mother. For a word employed once cannot bear the literal and nicta[>ho- 
rieal senses at the same time. 

31. The equal participation of the mother with the hreihren fakes efleet, if 
no separate property had been given to ihe woman. But, if anv have been given, 
she has half j^a share. f]j And, if the father make an equal partition among his 
sons, all the wives |^who have no issiie;};] must have equal shares with the sons. 
So Ya'jnyawalcy A declares-. If he make the allotments equal, his wives, to 

whom no separate property has been given by their husband, or their father-in- 
law, must be rendered partakers of like portions. To a woman, whose 
husband marries a second wifh, let him give an equal sum, as a compensation 
for the supersession, provided no separate property have been bestowed on her: 
but, if any have been assigned, let him allot half. ''IT 


31 - -B/// «/i^ haoe been given, she hrts ha{f.~] AlthoB;;;h this properly relate to the ea fie of 

a superseded wife, yet it may be so assumed in the present case also ; ronfornnahly with the 
that the sense of the law, as ascertained ia one iastaiice, is applicable in others also, providotl there 
be no impediment. Chu d a'man'i. 

If the reasoning be equally applicable, an interpretation of law, asrorfainod in one case, is ad- 
nittcd in another* Therefore, a son mast giro, both to his mother and .step-niofliers, allotments 
equal to half his own share, if separate property have boon bestowed on th' .n, because that is ascer- 
tained to be the law in the case of partition made by the father. Mauc f/w \ ra. 

Provided no separate properly have been bestoised on her,~\ This is the rcaditig of the text, 
it is cited by the author of the 'Patwa, In many copios of JiM r; c i-ra'wA v a , the reading is 
them” Cynsdm) for her” (t^msyai). It is an error of the traiisciiber ; for the context re- 
quires the singular number. M ahe h waiia. 

♦ VHluA-srATi. It is the sequel of Ihe pa'mnre cifetl in t’h. iC. ^ S6. 

4: b'Kii.’lOsliN'A. ^ Y A'aN V AWAi.C'V A, 116. H Y A JNYAW Ai.cVA, V. 
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32. Wives of the father ^meaning step-niothers*^ who have no male issue, 
not those who are mothers of sons, j^inust be rendered*! equal sharers [[with the 
son.*] So Vya'sa ordains “ Even childless wives of the father arc pronounced 
'' equal sharers ; and so are all the paternal grandmothers : they are declared 
" equal to mothers.” Vishnu likewise says, "Mothers receive allotments ac- 
" cording to the shares of sons ; and so do unmarried daughters, "f 


SS. Thpwlfe'j 
portion, tike a 
in att^orri' 
iog U) her tribe. 


33. According to tlie shares of sons.] As sons are entitled to four shares^ 
three^ two or one, in the order of the classes ; so arc th^ wives also* 


94. So is thi* 
daug;htcr'a : and 
iicr shure in a 
quarter of Iho 

dared by V iti- 


34, Unmarried daughters, likewise, following the allotments of sons, take 
a quarter thereof. Thus Vrihaspati says, Mothers are equal sharers with 
them ; and daughters arc entitled to a fourth part’* 


Sa. Hhebanone 
pal r and he tta<i 
three: an Ca'- 
I or- 

daiut. 


A son has three parts and a daughter one. So Ca'tya'yana declares; 
" For the unmarried daughter a quarter is allowed ; and three parts belong to 


SimotattaniH. 

Let him allot half.'] The allotment of a moiety implies that the other moiety is completed bv 
the woman's separate property. Else so niucU only should bo given as will make her allotment eipial 
to the son's. M auf/s'waiia. 

32. Childless wives of the father.^ A certain author supposes this to relate to partition made 
by sons, because the father’s wives, whether mothers of sous or childless, take one share apiece at a 
distribution made by the father. But that is erroneous: for it is inconsistent with the remark, that 
the word mother docs not signify step-mother (^. 30.) S nicRisiiN \ and AenvuTA. 

Crundmof/ters. j When the father divides his own father’s property with his sons, it is right, 
that he Hliould give to las own mother, on whom no separate property has been bestowed, a share 
e«|aal to own. But, if there be any childless stop-mothers, ho need not give them allotments out 
of the grandfather’s citale, but food and raiment only; for they cannot bo iniended by the word 
graiulmother, and the analogy of the step-mother bolds good. Ciin o a MAN"r. 

Some say, that the word grandmother here signifies the father's natural mother : for the reasons 
Inforc explained. But others infer from the use of the plural number, and the mention of 
that all the wives of the grandfather shall have shares. S uicrishn'a. 

The first is Ciiu o'a'man'x's interpretation, which is refuted by MaheVwara, who maintains the 
second opinion. 


^ Raoii. on 


N O. 13. 34-35. 
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" the son. But the right of the owner [to exercise discretion] is admitted when 
" the property is small." 


36, If the funds be small^ sons must give a fourth part to daughters, 
deducting it out of their own respective shares. Thus Menu says, “ To the 
" maiden sisters let their brothers give portions out of their own allotments 


SO. But, U the 
fund!* he 

the Boiiti 

Contribute no 
luuch frcwii 

iiu ir ft 


“ respectively : let each give a fourth part of his own distinct share ; and they, 
“ who refuse to give it, shall he degraded.”* 


37 . Let each give.] From the mention of giving, .and the denunciation of S 7 . miifuicrf 

do not (tiko i)ur- 

th-c penalty of degradation, if they refuse, ii appears, tliai portions are not taken < 0 . 1 ^ n of 
l>y daughters as having a title to tlie succession. For one brother does not give 

a portion out of his own allotment to another brother who has a right of infier- 
itance. 


38. Thus Ya'jnyawalcya, saying Uaiiiitialed brothers should be 
initiated by lliose for whom the ceremonies have been already performed ; but 
sisters should be disposed of in marriage, giving them as an allotment, a fourth 


fift. Bill hcr:»UHS 
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Annotations. 

3G. Tf the funds he small, '] If the property be not suflicient to defray the nnpfials of a 
clan^hter with a fourth jiart of the amount receivable by a son, the funds are said to lie .small. 
In such a case a parlitifm is made ovclnsivety among the bictlireri; and afterwards (h 
nuptial.s arc defrayed with contributions from their respenive allotments, S iiii iusiin a. 

Out <f tht ir oicn allotments rv^pcctiiH’lyJ] 'I’liiN i.s accordin*; to the usual reading of the text, 
Hut Va ciih>PATi Mis'uA rcad.s and interprets szDcbhifuh sxv^bhyah ‘taken from their own brothers’, 
i’nstead of sucbhjy nsthhijah ‘ out of tlioir own allotments.’ The author of a commentary on 
the Dftifa*hhdga^ to which Raghu.nano.w \’s name is ahixed, censure.s that variation of the reading. 

37. Not os Jurcing a title to the sueccssinn.\ The do:?rin:i iS the iMitdx.^karu^ fh.il the 
daughter has aright of inherit uice like th* >ori, i.s fhii.s refuted. llAi.ii, on Ddi/ubbuica. 

38. ify/ (hose for 4V hont the ccrcmouies huec been performed, \ M aiil s vi a h a qiiotee ind 
refutt'S the author of the 'J\it:ca^ as maintaining, on liie authority of this tv xt, that the clraigejs of a 
sister's marriage arc to be defrayed by tliose hrother.s only who have bvjcn initiatcil, lUii no 
pas.sage of such an import has been fo ind in thi Du^uUittva, 


Mirar, 9. 118. 
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part of a brother’s own share declares the obligation of disposing of them 
in marriage, not their right of succession. 

39. Thu«;, [since the daughter takes not in right of inheritance ;f] if the 
wealth be great, funds sufficient for the nuptials should be allotted. It is not an 
indispensable rule, that a fourth part shall be assigned. 

40. This [allotment of a fourth part if the funds be small];] must be 
understood as applicable only, where the number of sons and daughters is equal. 
For, if the number be unequal either the daughter would have a greater portion, 
or the son would be entirely deprived of properly. But that cannot be proper, 
since the son is principal [in relation to the inheritance]. 

41. It is stated as an ohjeclion^ that^ as the defraying of the nuptials of a 

sister is an iadispcnsable obligation under the text of Na'reda, which expresses, 

"Mf no wealth of the father exist, the ceremonies must without fail be defrayed 

%/ 

by brothers already initiated ; contributing funds out of their own portions 
the impoverisliincut of the brothers is no exceptionable consequence. 

-2. That is wrong. For the text is intended to provide for initiatory cere- 
monies of brothers; and the reading of it, which expresses, that “ the ceremonies 


39. It is not indispensable that a fourth be assigned,^ For a passage of Vishn u’|| 
cited by [V \ siuopati] Mis ha and the rest, provides, that the son should defray the initiatory 

ceremonies [of other sons^ and nuptials of unmarried sisters, suitably to the wealth,” The 
Rcfj:jrara and the rest concur in this. Raou. on Dujfabhaga, 

40. If the number be unequal.^ If there be four sons or a greater number, and only on© 

she has a larger portion. If there be four daughters and one son, he is deprived of 
. S JUCRISIIN A. 

42. Tin reading which expresses ceremonies of brethren'^ is unauthenfick.'\ Some writ- 
ers, who .so read the text, interpret brethren as signifying brothers and sisters (the feminine word be- 
ing n)*Tg<‘(J in the masculine term); and they infer that the ceremonies' of both Are intouded. Ihc 
author refutes tlmt opinion. Cjiu'n A man'i. 


♦ V .V j.Nv .w A,‘?. 1*5. 1 MAiik:r»^WABA. I MAUbVwARA. ^ Na'hkoa, 13. 34. || YisiiN't, 15, i 
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of brethren must be defrayed by those who arc already initiated/' is un- 
autheiitick ;* and the initiation of a brother was the siibjeet treated of. It had 
been already sakf "" For Ihosc^ whose forms of initiation have not been regularly 
performed by the father^ these ceremonies must be completed by the brethren! 
out of the patrimony. '’f Here the pronouns those’* and whose” are in 
the masculine gender. But this text immediately precedes the one before riled 
(‘ ^ If no Avealth of the father exist &c.'*) That passage therefore relates to the 
initiation of brothers. 

43. Thus partition of the wealth of the father, grandfather or other an- 42. Conciution, 
ccstor [^has been fully explained. 


annotationfli. 

That pa^sa^c relates to the inttiatton of brothers.} Js not then the of a sister’* 

nnpfials enjoined? Thon art mistaken in th:i( supposition. The marriage of a sister is an indispeiu 
sable obligation. What then? On the demise of the father, the obligation of completing the iniiuu 
tion of brothers derotves on the brethren. But, in regard to the marri»ige of a sislerj the authority do. 
voivcs on the grandfather by the death of (he father; and on the brethren, if the graiidfsUher be dead. 
Thus, in a case where the disposal rests with the grandfather, the brethren, though not comj>etfciit to 
dispose of their sister in marriage, might be liable to impoverishment. R \cui. on Daj/abha^a. 

In fact, after the demise of the father and grandfather, the brother also is bound to defray his 
fii> tor’s nuptials, as having the authority to dispose of her in marriage. Therefore, as the brother 
may be impoverished by defraying the initiatory coreinoiiie.s of numerous brothers, so it is no excep- 
tionable consequence that he may be impoverished by defraying his sister's nuptials. This should 
be con.sidered by the wise. S uicutsiiH A. 

The ceremonies of brothers include marriage, according to some authors. But [Va suc-^pati^ 
M IS RA here explains tiicin as terminating at tlio investiture with the hacrificial thread. Racu. oit 
Dai/abhdga. 


• The readinf; here censured occurs io thp KHn cara, Cninf rman'i vtr.. bin' .ttlmm ptirva-^an^\.rUuihi iu place of 
•'khih purva~$anscr.'tttih. The latter is the readiiip: in (he Vtramitrodatfa^ Ddyalui'xa b^c, 

Na'aEDA, 13. 33. X Cuu'xi'aman'i. 
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Succession to TVomans Property, 


SECTION I. 

Separate property of a Woinan defined and explained. 

1. In <hc next place, for the purpose of teaching the distribution of s 
woman's separate goods, such property is first described. On this subject 
Vishn u savs, “ ^Vhat has been given to a woman by her father, her mother, her 

son. or lier brother, what has been received by her before the nuptial fire, 
“ M’hat has been presented to her on her liusband's espousal of another wife, 
“ what has been given to her by kindred, as well as her perquisite, and a gift 
subsequent, arc a woman’s separate property.”* 

2. C.i Tv.t'yANA defines a gift subsequent. " What has been received by a 
” woman from the family of her husband at a time posterior to her marriage, is 

lannotattons. 

2. Al a time posterior to her marn'iige.^ ll is thus pTidcnt, that presents giren by her 


Viau.\'v, n. IB. 
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" c&lled a gift subsequent ; and so is that which is similarly received from the 
" family of her kindred. Whatever is received by a woman after lier nuptials^ 
either from her husband or from her parents, through the aflcction of the giverj 
BhrIgo pronounces to be a gift subsequent.” 

3. By the word ” kindred” her father and mother arc denoted. lienee the s. 

*' on of bill U*JtL 

meaning is this : any thing received subsequently to the marriage, from (^maternal 
or paternal uncles or other*] persons who are related through the father or the 
mother, or from those two parents theinselve.s ; or so received from the husband. 


Stnnotattons. 


father, her mother, her brother, or her kindred, (§ 1.) intend what is given at any other time, 
Achyota and S niciu'^nN a. 

Prom fkr of her kindred,'] Several variattons in the reading of the text have been 

remarked; the most mateiial of whieh is at the riose of it, Is ‘re read, hand'h>i„cttldf tdVkx ‘ siin'u 

* larly from the family of her kindred,* but in the Mifaeshf u i(ic, Pitr1 .culdt iaVhdy ‘ from her 

* father’s family ;* and in the Rctndcara ami other compilations, S'xa^culdl iathd^ ^ from her own 

* family.’ The text h rite.d again, Section 3. § IG. 

3. From his famifij,, nrtmcltj her fafher^iiiJaio <&c.] It thus appears, that a present given to 
a woman by her son, whieh is noticed in Visits u’s text (§ 1.), is not [technically] included among 
gifts subsiviueni, since the son cannot be here comprehended under the terms kindred” and 
farraily of the husband,” in the sense in wdiich they arc here used; for the son’s relation is iinme. 
diat.e. S iiicrTsiin''a. 


Either the hushand or the parents inherit.^ The meaning i.s this ; the technical term gift 
subsequent” is useful relatively to the brother’s succession to properly, under that (lenomina'ion, 
left by a childless woman. But the brother is not heir to what was received by her at the time of 
her nuptials: since the husband is successor in the instance of a marriage celebrated in one of the 
five forms called Urdhma &c. and the parents arc so in the other throe rnarriageii named yts uru See, 
or, on failure of them, the brothcr-in-Iaw and so forth. Hence the term would be iiselesF, if its 
.signification wore general. Or, if the contrary term were taken as rooipreheiiding it, a limitation 
must be oirgucd in the text which specially declares the succession of the hu.^barid and tiic rest; 
because it woo’d contradict the passage coiiccraing the brother's right of succession. Thus, under 
the maxim preveiitioa is better than remedy (! derally ‘‘ better not touch mud than wash it 
off j”) the Ui>.‘ of a term which obviates that difiic -iUy was proper. S'liicKibMM A. 
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or from his family, liam^ly her father-in-law and the rest is a gift subsequ«it. 
But the term ' kindred,* in the text of Visdn'u, intends maternal uncles and 
others; for the father and the restare speci Bed by the appropriate terms : and 
either the husband, or the parents, inherit that which was received at the time of 
the nuptials, according to the difference between marriages denominated JSrd h- 
ma &c. and those called Asura and so forth, 

4. Menu and Ca'tya'yana describe the separate property of a woman. 
” What was given before the nuptial fire, what was presented in the bridal pro- 
" cession, what has been conferred on the woman through affection, and what 

has been received by her from her brother, her mother, or her father, are deno- 
niinated the sixfold property of a woman.”* So Na'reda says: ** What was 
given before the nuptial fire, what was presented in the bridal procession, her 
“ husband’s donation, and what has been given by her brother or by cither of her 
parents!, is termed the sixfold property of a woman. ”f 

5. Ca'tya'yana explains this : " What is given to women at the time of 
" their marriage, near the nuptial fire, is celebrated by the wise as the women’s 
" peculiar property bestowed before the nuptial fire. That again, which a 
" woman receives while she is conducted from the parental £abode, to her hus- 

band's dwelling,] is instanced as the separate property of a woman, under the 
“ name of gift presented in the bridal procession.” 

6. Since the term parental” is derived from a complex expression, of 
which one member only is retained, the presents, which she receives from the 

Slnnotattonsi. 

4. Conferred on the woman through affection.] This passsj^c is read differently in most quota. 

fions of the to.\t; “ giren in token of lore,” dattan cha priti carman'i, in place of dattan eha 

pvUitiih i'trijftti, 

6. One member onlij is retained,^ The term paiMca may signify paternal, at derifcd from 


* Me.M’, 1>. 191. 


f Na^eeda> is. 8. 
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fitmily of either her father or her mother, while she is conducted to the house of 
her husband, are gifts presented in the bridal procession, 

7. “ Her husband's donation” (ddya) is wealth giren (datla) to her by 
her husband; [[not, as the word might be supposed to signify, the heritage of her 
husband.*^ For Menu and others [[viz. Ca'tya''ya.na and Vi8HN'ut3 notice that 
which is given (datta) to her by him, without mentioning his donation (ddya,) 
and Na'rboa specifies donation ( ddya,) without any separate notice of given 
( datta.) 

8. In other instances also, " husband’s donation” is used for wealth given 
by the husband. Thus Ca'tya'vana says, Let the woman place her husband’s 
" donation as she pleases, when he is deceased : but, while he lives, she should 

carefully preserve it, or else [if unable to do soj] commit it to the family.” 


larniotatuDui. 

f7rYf father; or parental, as deduced from the complex expression mdfrY piirY father and mother, 
retaining the single term pitri^ according to a grammatical rule for rejecting the feminine word in 
such instances. Pa Vini. 1, 2. 70. 


This is according to a reading of the text, which is countenanced by the Retndcara and Chintd* 



stead of paiiricat ^ from the parental [abodej.* 

hrom the family of either her father or her mother.^ Is not the father’s house properly signu 
tied by the word parental?” For the mother’s abode is the same with the father’s. What use 
then is there in interpreting the term as signifying parental instead of paternal ? The author shows the 
use of that interpretation. It comprehends the case of her being carried from the house of her pa- 
ternal grandfather, or from that of her maternal grandsirc and so forth. Maue's wara. 

7. Her husband's donation,^ Gift is the literal interpretation of the word ddya» Inheri- 
tance, or succession to the estate of a deceased person in right of relation to him, is a metaphorical 
sense of the same term. Ragu. on Ddyabhdga, 

8. Thus Cj TV a YANA says,~} The passage of Ca'tya'yasa^ here cited, is explained by Cm n- 
De's WARA and Va'chkspati mis'ra, conformably with the opinion of the author of the Pracdsa ^ 
as intending property which has devolved on a widow by the death of her husband leaving no pre- 
ferable heir ; as well as property accruing to her, during his lifetime, by his consent : the first part 
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9. The meaning of the passage is this : ivcaltb giyen io her by her husband, 

the text. 

she may dispose of, as she pleases, when he is dead ; but, while he is alive, ^he 
should carefully preserve it. This is intended as a caution against profusion. 


Jf), Crnfirmf^^ 
1/ a of 

V JTA sa ; 


in ■which the 
f.imc term oc- 
£urfi and iiiunt 
tie taken in the 
0aip^ 


10. So the text of Vya'sa, concerning the limits of the value which may be 
given by her husband, [exhibits the same term. *3 “ A present, amounting to 

two thousand (pan as) at the most, may be given to a woman, out of the 
“ wealth ; and whatever property is given to her by her husband, let her use 
" as she pleases. ”f As far as two thousand [pare ns] ^ present may be given to 
a woman, but not more. In answer to the question by whom given ? the con- 
struction refers to the word husband contained in the text ; and one not contained 
ill it must not be assumed. Thus the term (deya) 'may be given’ retains the 
literal s(‘rise of the verb f give. But, since so much as is her deceased 


of the pa«isage being referred to the one ; and the sft^cond to the other subject. The clo.9C of 
passage 'is interpreted, as directing the widow to commit herself to the care of her husband's family, 
if there be no properly left by bim. IfixA- YUDiiA and Pa'rijat'a arc cited as authorities for the 
different interpretation adopted in the text. 

CoJnmil fi to the Entrust it to her husband's family ; as her mother .in-law, sister, 

in-la w aVc. Mviieswara. 

if she her.‘.elf cannot preserve if, let her commit it to, or place it witii, the family. Some 
authors interpret fhis, ‘ if she cannot subsist on that wealth, let her commit herself to the fami. 
iy that is, taking refuge with the family, let her pass the time with them.’ S'RirnT.sHN"A. 

This is a wrong interpretation, for it is inconsistent with the premises. Aciiyuta. 

10. J prc\<.r?it amounting to two thousand at mart.] Copies of this as of other compilations 
differ in the reading of the first words; which in some transcripts stand D:ctsahavra-pan o dnyak- 
in ofhfTs, Dcoisnhasrah par 6 dajjahj or Diohahasra-paro du^nh ; but in the text of the Mahubhu- 
rnia^ whence ajiparenHy the passage^. Is taken, Trtsahasra-parb da^ah^ ^ three thousand at most.* 
The si'rorul is tlie reading, which agrees best with the remarks of Cha ndeVwara and Mjtramis'ra 
OK tile tc.xt. 

So muik as is her hnshand*s estatef] The whoJo estate of her husband who dies leaving no 
Maui: 8 WAR A. 


M s"WA1\ A. 

A pas,*«.fjrc, nearly resembling Uup quotation, occur^ in the 


'har/nOf 46. 
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liusbBiid't estate^ belongs to the widow, the sense becomes metaphorical [under 
another interpretation ;3 and that is not reasonable. 

11. And whafeTer property is given to her by her husband, lei her use as 
idle p1ea8e8.3 Hence [since the text relates to a gift made by her husband, and 
not to an allotment delivered to her by an umpire adjusting the succession ;*] 
the alleged conclusion, that the widow is competent to take so much of the pro- 
perty of her husband, who has died leaving no male issue, as amounts to two 
thousand [pan'as,^ and not the whole estate, must be rejected by the wise. 

13. This and [the right of the widow to take the whole estate of her 
husband who leaves no male issuef] will be discussed at full length [under the 
head of succession to the estate of one who has no male issue.tl 

% 

13. Ya'jnvawalcya explains [a woman’s property "What has been 
given to a woman [before or after her nuptials, || ] " by the father, the mother, 

" the husband or a brother, or received by her at the nuptial fire, or presented 
*' to her on her husband’s marriage to another wife, [as also any other separate 
" acquisition,] is denominated a woman’s property. ”f 

14. That wealth, which is given to gratify a first wife by a man desirous 

of marrying a second, is a gift on a second marriage ; for its object is to obtain 
another wife [with the assent of the first ] 


11. ffeace fhe alleged conclanon must be rejected.'] A differont interpreUMon of f)ic first 
pari of VrA sa’« test makes it relate to an annual allotment to a woman for hv'r maintonanre, whicii 
IS restricted by that passage not to exceed the sum specified. The Vracis a, (jiiolcd by Ciiandk ,h . 
WABA, and the riramttrbdaj/a, giro this construction to the test, and do not consider it as relating 
to a widow who has of course a prorision out of her husband’s estate. 'J'ho interpretation, which 

refutes, is not found in any of the compilations now received as authority. 


• MAHlf'ti'wAllA. 


and 

&.C, 

u 


and S"R;f,R!\n>‘'A &c. Vide C. 1 1« 
YA'jMf AWALCVA, «« IH, 
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17. 

of tbii Xht 


What IS at ojiy 
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to the UuHiriUiiH 
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of the wife, he- 
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18. The niim- 
l«t*r of six sons 
i« not 
jrck trie live : 


3>XYA-BHAGA ««*'• 

15, So De'vaia says; ^'Her subsistence, lier wrnamenls, her perquisite,. 
'' and her gains, are the separate property of a -woman. She herself exclusirely 
'' enjoys it ; and her husband has no right to use it, unless in distress.*’* 

16. VyA'sA also; Whatever is presented a* the time of the nuptials to 

the bridegroom, intending j[the benefit of the bride;] belongs entirely to the 

** bride ; and shall not be shared by kinsmen. 

17. Intending.] Designing, that it shall appertain to the bride. It is not 
meant, that the property becomes lier’s, even without such intention. Accor- 
dingly the time of nuptials is here stated illustratively; and not as the sole 
motive. For the will of the giver is the cause of properly. So the following 
authentick text does not .specify, that it must be at the time of the nuptials, 

Wliat is presented to the husband of a daughter, goes to the woman, whether 

« 

•' her husband live or die ; and, after her death, descends to her offspring. '* 
Here the giver's intention is not specified; because it is implied by the word 
daughter. 

18, Since various sorts of separate property of a woman have been thus 
propounded without any restriction of number, the number of six, fas specified 
by Menu and others, f] is not definitely meant. But the texts of the sages 

Annotations!. 

15. Suhsintcnce.l What romams of that which is "Wen for her food and raiment. 

Cuins,^ Interest on loans, and so forth. Ciiu d'a man'i and Sri'cuisiin'a. &c. 

Perquisite.^ This will be explained under the head of succession to a woman’s separate proper* 
ty. Chu^d a'man'i. 

These terms arc otherwise Interpreted in the compilations of other schools^ as the Retndcara 3fC, 
•viz. Gains.^ Wealth received from kindred. Rein. Received from any person as an oiferiag to 
gratify Gauri', or some other goddess. Viramitr, 

Wealth given to a maiden on account of soliciting her in marriage. Retndcara, 

* The fir*! term of this text ix read yri'dtChi in the Smrttichanth'k.i and is interpreted * wealth /?iven by the father 
or other person for Increase of prosperity.’ The Madanorralna and other Bothorities read and interpret, ai here, ^rUU 
*’ wcaith Riven by the father or others for subiistcnce.’ 

+ Vide M- 



fMT. 


vahana; 


merelj [intend' an acplaMtioa of woman's separate property. That alone is her 
peculiar property, which she has power to give, sell, or use, independently of her 
husband's control. 

19. CA'TYA'YANa cxprcsses this rather concisely : " The wealth, which 

is earned by mechanical arts, or which is received through affection from any 

*' other, {[but the kindred,3 is always subject to her husband’s dominion. The 
" rest is pronounced to be the woman’s property.” 

20. Over that, which has been received by her “ from any other” but the 
family of her father, mother, or husband, or has been earned by her in the prac- 
tice of a mechanical art, ([as spinning or weaving,*] her husband has dominion 
and full control. He has a right to take it, even though no distress exist. 
Hence, though the goods be her’s, they do not constitute woman’s property; 
because she has not independent power over them. 

21. But in other descriptions of property excepting these two, the woman 
has the sole power of gift, sale or other alienation. So Ca'tva'yana declares. 

That which is received by a married woman or a maiden, in the house of her 

husband or of her father, from her husband or from her parents, is termed 

) 

the gift of affectionate kindred. The independence of women, who have 

i 

received such gifts^ is recognised in regard to tliat property ; for it was given 
y by their kindred to soothe them, and for their maintenance. The power of 

From her husbapill This reading of the text is conformable to the quotation in tho 
Caipaiaru and other compilations. But the Mitdeshari reads from her brother/’ bhrdtuhy 
instead of from her husband’* bhartuhy and is followed by Cha nprh"wara and many others. 
Another variation occurs in the first verse of this stanza, read by Cha'ndes'wara Canynpi 
$Ard'ham with a maiden/’ instead of Canyapd vdpiy or by a maiden.” It is censured as an 
erroneous reading by VA'cHESPAti mis'ra. 


whatever ii at 
her sole dispo- 
sal, is a wo- 
man’s separite 
propcrlj. 


10. CA'fVA*^- 
YANA expres- 
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ing. 
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women over the gifte of their affeetionate kindred is ever celebrated, both in 
respect of donation and of sale according to th^r pleaaure, even in the caaei 
" of immovables.'' 

S. What is obtained from kind relations, {‘meaning persons of her father’s 
family or her mother’s,*] of affectionate kindred. ^ 

23. But in the case of immovables bestowed <hi her by her husband, a 
woman has no power of alienation by gift or the like. So NA'nBDA declares : 
" What has been given by an affectionate husband to his wife, she may consume 
“ as she pleases^ when he is dead, or may give it away, exciting immovable 
property. "f It follows from the specifick mention of ''given by a husband;'* 
rabici Ibat any other immovable property, except such as has been given to her by him, 

may be aliened by her. Else [^tf this text forbid donation in the case of smmov* 
ables in general, J] the preceding passage concerning the power of women in 
respect of donation and of sale, " according to their pleasure, even in the case 

of immovables,” would be contradicted. 

SI. 24. However, if the husband have no means of subsistence, without using 

liiHbiind mny 

is >yife’s separate property, in a famine or other distress, he may take it in such 

iSlnnotaUans. 

23. From ihf spr.cifir.k mention of " given bp a An f band.*’] The author of a commeatary, 
to whicii is ail&xed the name of liAGiiuNAffDANA^ remarks in this place, ^ Heuce it is true, that a 
‘ M'oman is entitled to give away even immovable property received by the demise of her husband.* 

As the dortrinc, which is here hinted, is oppo.sed by the whole current of authorities, and receives 
no countenance from R/oTTUNANnANA himself, in his undoubted work the Daj/atatipa, this passage 
caunot be considered as of weight to shake the opposite doctrine, which denies the widow*s right of 
.ilienation unless under very peculiar circumstancesa The autheaticity o/ the commentary itself, 
rs a work of Haohunandana, is more than doubtfuU It is of no celebrity; and is suspected to, 
be the work of some later writer, who has assumed Haguunanoana’s name and designation* 

24. She matf exact her due suyip/y.] She may tako wealth (for the term iwa signi&es wealth) 
sufTicicut for food and raiment &c. She shall obtain from her husband so much as may be ordered 


oa of Uie iexU 


US, Tmmori- 
bles given to 
her hy her hui- 
hand mny not 
be aliened by 
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A pasuge of 

NA'ltEDA 

flii'f. 
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* D.iynt ittvtt. 


Not found in NA'aKOA's institutes; but cited in the MUdethofUf lliinticaru 
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circumstances: but not in any other case. So YA'jNVAWAtCYA declares: "A 
" husband is not liable to make good the property of his wife, taken by him in 
" a famine, or for the performance of a duty, or during illness, or while under 
restraint.”* Ca'tya'yana, again, denies the right of the husband to do so in 
any other circumstance : " Neither the husband, nor the son, nor the father, 
“ nor the brothers, can assume the power over a woman’s property to take it or 
” to bestow it. If any one of these persons by force consume the woman's 
'* property, he shall be compelled to make it good with interest, and shall also 
" incur a fine. If such person, having obtained her consent, use the property 
amicably, he shall be required to pay the principal, when he becomes rich. 
But, if the husband have a second wife and do not show honor to his first 
” wife, he shall be compelled by force to restore her property, though amicably 
” lent to him. If food, raiment and dwelling be withheld from the woman, 
“ she may exact her due supply, and take a share [of the estatcj witli the 
'* coheirs.” 

23. If llic husband, having taken the propert^^ of his wife, live 'with 
another wife and neglect her, he shall be compelled to restore the properly 

taken by him. If he do not give her food, raiment, and the like, that also may 
be exacted from him by the woman. 

26, Thus a de/iuition of w'oman's property has been propounded. 


tbe kkig. But, if her husband be dead, let her receive an allotment from hid coheirs, 
MahkVm'ara. 

She may exact her own; that ifi, her due supply of food and raiment. She may take from the 
coheirs of her husband, that is, from her brother-in-law and the rest, a share, or the portion 
appertaining to her husband* Some interpret the text; * She may exact from her husband’s coheirs 
her own allotment, consisting of food, raiment This is, however, an erroneous interpre- 

tation ; for the same meaning is deduciblefrom the single term sio/r, her own/’ S aiciusiiN".!. 
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iC. Conclusion. 


♦ Ya'jvvawalcya, 2. 148. 
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SECTION 11. 


Succession of a woman's children to her separate property. 


1. In the next place partition of woman’s property is explained. On that 
subject Menu says, “ When the mother is dead, let all the uterine brothers 
“ and the uterine sisters equally divide the maternal estate.”* 

2. Since this suggests the participation of brother and sister, connected in 
the sentence by reciprocation, although the conjunctive compound do not there 
occur, by means however of the conjunctive particle, which bears the same 
import Qand is contained in the text, j the meaning of the passage must be this ; 
' Let sisters and brothers of the whole blood share the estate.' 

3. VnliiAspATi likewise expresses assemblage by the conjunctive particle 
in the following passage. " A woman's property goes to her children; and the 

Slmuitations!. 

2. Jtjf recipracatiQK.'l The grammatical terms here employed, and the author’s reasoning, 
will be better miderstood after caitsuUiiig a note subjoined to the Mildeshard on inheritance 
{i. TV ), where the very doctrine is asserted which Jimu't\-va"u.\n a controverts. 

The coftJuHcUva particltf.} Tha particle c4a, with which the conjanativo com^XHiud corres* 
ponds in import; according to Pa Vini (% 2. 9.) 

3, She »hail not receive the maternal xoealth,’] The close of the stanza is read diifcreatly in 
other compilations, labhute mana^matracamf She receives a mere token of respect,” instead of 
na labhen mdtrican (Thanntn^ She shall not receive the maternal wealth.” This reading, which is 
peculiar to JiMu ta-va'iiava, is di.sa|)f>rovcd by his commentator Achtuta, who gives roasona for 
preferring the other ; supported as it is hy the authority of the Reindenra^ Smrlti^ChwneMod Ac. 


* Memv, 0. 192. 
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** daughter is a akarer with thein> provided she be unaffianced ,* but, if married, 

** she shall not receive the maternal wealth.’*^ 

4. Here the term children intends sons: and thcj share their mother’s 
goods with unbetrothed daughters. So S^anc’iia and Lie hita say, “ All 
“ uterine brothers are entitled to the wealth equally ; and sn arc unmarried 

sisters." 

5. Since the son is mentioned first in all these passages, he has a right to 
the succession to his mother's wealth, whatever be his state [^initiated oi uniniti- 
ated*]: and the conjunctive particle, which likewise occurs in every one of 
those texts, denotes assemblage. 

6. A passage of DeTvala is conclusive against one who persists in the con- 
troversy notwithstanding the foregoing reasons. It is as follows : A woman s 

property is common to her sons and unmarried daughters, when she is dead ; 
“ but, if she leave no issue, her husband shall take it, her mother, her brother, 
" or her father." 

7. Here it is expressly declared, that the mother’s goods are common to the 
s.on and unmarried daughter : and if tlie maiden daughter were exclusively en- 
titled to the whole of her mother’s estate, [notwithstanding tlie existence of her 
brother,f3 the special texts of Menu and others, [which will be cilcdj^l] 
concerning the ( Yautuca) wealth given at the nuptials, would be unmeaning; 
since she would have the right in all cases indiscriminately. 

8. But if one should propose this solution ; * the ordaining of equal parti- 
* cipation is fit, if the brother and sister have alike a right of succession to their 
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- «iothpf’8 property ; 1)ut, if sisters only inherit equally, or, on failure of them, 
< brothers only, the declared equality would be impertinent, since it might be 
' deduced, without such declaration, from reasoning, because no exception to it 
has been specified:’ he might be thus answered [by an obstinate antagonist:*] 
' It is no less impertinent to declare equality, on the assumption, that brother and 
' sister inherit ; since their parity may be in like manner deduced from reasoning.' 
[The antagonist might proceed to sayf] ‘ Besides, how is it impertinent ? since, 

* in the case of brothers inheriting alone, [upon failure of sisters,^.] the term 
“ equal" is unquestionably pertinent, as it obviates the supposition, that deduc- 
' tions of a twentieth and the like shall be allowed in the instance of the mother’s 
' estate as in that of the father’s.’ Therefore, the half learned person [who 
argues, that llie dcclaratiou of equality would be impertinent, || ] must be disre- 
garded by the ivise, as unacquaii^tcd with the letter of the law, and with the 
1‘easoning £whicb has been here set forth. 


On failure of 
«irher,thf other 
iM htir. On fai- 
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9. But for the cause above stated, tbe son and maiden daughter have a like 
right of succession. On failure of either of them, the goods belong to the other. 
On failure of both of them, the succession devolves, with equal rights, on the 
married daughter who has a son, and on her who may have male issue. For, by 
Kicans of their sons, they may present oblations at solemn obsequies. 


8, Pflfh the letter of the Idw.] M'itb the text aboTC cited. 0.) S ri^'crij 

9. For the cause above stated,^ Because the word equafly’’ is not impertinent. Rack. 

4>n l)difa»bhagu. 

On failure of both of tkem,^ Both the son and maiden daughter. Maiie s'waba. 

Fhe succession devolves , , , .on the married daughter,^ And not^ as in the instance of wealth 
gtvt'u at nuptials^ according to a subsequent definition of it, devolving in default of a maiden 
daughter, oa one betrothed ; or, for want of jsuch) on a married dauglitcr : since there is no authority 
for that order of succession in tliis case. Cuu d a'ma ni and S Ki cttVsiiN A. 


• Maux's'wara. 


f Ibid. 


J Ibid. 


g Ibid. 
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10. Henee, {[smee the right u foended on the presenting of ohlatiobs at 
solenui ohse({uies,*3 the daughter’s son is entitled to the properly, on failure of 
the daughters above described : for the text of Mbnv expresses, " Even the son 
" of a daughter delivers him in the next world, like the son of a $on.”f Neither 
a barren nor a vridovred daughter inherits ; for these present not oblations at so- 
lemn obsequies, either in person or by means of their offspring. Accordingly 
fsincethe daughtor’s right of succession is founded on benefits conferred through 
the means of her male mne or since neither the barren nor the widowed 
daughter's right of equal succession is recognised ,’§3 Na^reda says, " On fat- 
** lure of the son, the daughter inherits^ for she equally continues the lineage." [) 

11. But, if there he a son’s son and a d,aughter’s son claiming thesucre.ssion, 
the son’s son has the exclusive title ; for it is reasonable, since the married 
daughter is debarred from the inheritance by the son, that the son of the debarred 
daughter shall be excluded by the son of the person who bars her claim. 

13. On failure of all these ahovementioned, including the daughter’s son 
£and the son’s grandson,^} the barren and the widowed daughters both succeed 
to their mother’s property; for they also are her offspring; and the right of 
others to inherit is declared to be on failure of issue. 

Hmwtstions. 

to. The daughters above deseribed.“\ A dtn||bter who hu a son ; and one who may hare 
«ule if sue. MahxVwara. 

Delivers him in the next wortd.^ Since tlie paritj of retiamag holds^ the mescuHiie gender ii 
mot here excluffre. MAHcViTAitAo 

11. Debarred from the inheritance by the ren.] The prior right ef a danghtcr^f fon, in the 
eaae of wealth which waf giren at nuptial*^ if thus indicated ; for, in that inf tance^ the f on is debar* 
i(ed from the inheritance by the married daughter. S'ki'crishn a. 

X% Including the daughter's sen.] And the son of the son’f ton ; for the right dcrolref on 
liim, next after the daughter*! son, lince he confers great benefits on his ancestor. S ri crYsun'a. 

S 9. 139. Vide hdrs. C. 11. Sect. 6. ^ 31. 

I Ka-'oeda, 13. 6a 
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IS. But the text of Gavtama, " A woman’s separate property goes to her 
" daughters unaffiaoced^ and to those not actually married that of- Na red a, 

“ Let daughters divide their mother’s wealth ; or, on failure of daughters, her 
" male issue ;”t a passage of Ca'tva'vana, "But, on failure of daughters, the* 
" inheritance belongs to the son as also one of YA'jNVAWALcyA, " Daughters 
“ share the residue of their mother’s property, after payment of her debts ; and 
" the male issue succeeds in their default relate only to the (yautuca) 
wealth given at nuptials ; fer these passages- contradict the text of De'vala above 
cited (§ 6.). • Accordingly f since it is in the case of wealth given at nuptials, 
that the unmarried daughter has the prior right of succession ;§ or has the 
exclusive right ; I| ] Menu says, “ Property given to the mother on her marriage 
" ( ijautuca,) is the share of her unmarried daughter.”! 


14. Dcrivalinn 
and meaning of 
fh<* term })xih^ 
(;a or yautacc. 


14. Here yautuca signifies property given at a marriage : the word 
yiiia, derived from the verb yu to mix, imports mingling and mingling is the 
union of man and woman as one person ; and that is accomplished by marriage* 
For a passage rf scripture expresses Her bones become identified with bis 
bones, flesh with flesh, skin with skin/*** Therefore what has been received 
at the time of the marriage, is denominated Yauluca.ff 


15. 

tJ JU 


Ij. Accordingly [since the term signifies wealth received at the time of 


Qlrmotatians. 

II. Here yautttca srgni/ics ^c.] This interpretation is opposed by the author to that which U 
{proposed by the Calpdfaru^ where the term is explained as signifying ^ Savings effected by her good 
^ management out of what has been given to the woman^ for the purpose of providing bread, 
^ pof herbs &c.* Aciiyuta. 

This alleged interpretation is not found in the Calpataru ; but the term is there explained 
Wealth given to a woman by her father and the rest, at the time of her nuptials.’ 

15. Wealth received at a marriage.'] And not, as the term is interpreted in the Cafpo/aris 
and other compilations, ^ furniture, mirrors, con^bs, and the like.’ S^ai'cnisuN a. 

*8. 2*. + is. 2. Ya'jwvawalcya, 2. 118. S'aiCR*§HN'A. 

^ Mr.Ni', 9. 1:>1. 

it This is written both Ifautuca, and I'awiusa. yiramitrodat/a. 
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the inarrli^;*3 VA«waT'«A say#, 
" C pirinayya ) of their mother^'f, 
at a marriage (parin' ay ana.) 


Let the females share the AU{ttial presents 
For pdrin'iyya signifies wealth received 


tttXt. 


16. As for a passage of Menu, “ The wealth of a woman, which has >«■ 

been in any manner given to her by her father, let the Brahman t damsel take; p**‘“**** 

" or let it belong to her offspring ;”J since the text specifies given by her 
" father,” the meaning must be, that property, which was given to her by her 

V 

father, even at any other time besides that of the nuptials, shall belong exclu- 
sively to her daughter : and the term Brahman t is merely illustrative []indicat- 
ing, that a daughter of the same tribe with the giver inherits. §3 Or, lest the 
term should be impertinent, the text may signify that the Brahman i damsel, 
being daughter of a contemporary wife, shall take the property of the Cshatriya 
and of other wives dying childless, which had been given to them by their fa- 
thers. The precept, which directs, that “ the property of a childless woman 
shall go to her surviving husband does not here take effect. Such is the 
meaning of tlic passage ; for else [^according to the preceding interpretation || J 
all the texts [which declare the equal right of the son and daughter, to inherit 
their mother’s property in certain cases,?3 would be incongruous. 


17. It must not be argued, that the succession of the daughter's sons, on tr. 

icr\ son is not 

failure of the daughter, is shown by Na'reda and others [as Ya'jnvawalcva 


According to the Ftramilrbdaj/a, the word, as read by the authors of the Calpataru and Viva- 
da^chintdmani^ is ditTerent from Ji 'mu'ta-va'iiana’s reading, viz. pacin’ ayyam, for parin a^yam. 
But JrMu'TA-VA^KANA’s commcntators have remarked no diii'ercncc in the reading, but only in the 
interpretation. 

17. For the word daughter^ as signifying progeny^ requires a correlative,^ The single term 
daughter cannot, in the same phrase, successively signify the progeny and the parent ; namely progeny 
in respect of the mother, and parent in respect of the male issue. S'ErcatsiiM A Ac. 


* Achyuta. 


f Vasisiit'ha, n. 40. 


X Mvtsu, 9. 198. 
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«« mate we. &c.*l bccause the word " issue” is conoscted in construction ■with dauirhter' 

cccds on failuro ® ^ 

of daughter!. ^hich is the nearest term. For the svord daughter, as signifying a distinct 

[viz. femalcf J progeny, requires a parent for its correlative, and must not bo 
connected in construction ■with son” another progeny suggested hy the term 
" issue: since [both terms] alike [need a correlative indicating the parent. J] 


ia^rSon” ^8. jJor should [the -words] « issue” he expounded metaphoricallv, 

cannot be mip* r ^ 

metophXi'^ appropriate sense, [as signifying male, and daughter” ftmale ^ neg- 

•eaie of term., jecting the relation to a parent indicated by these terms. ]| ] For alt the termc 

[viz. " daughter,” repeatedly occurring in various texts;* or issue, or other 

equivalent word ;** or daughter, and issue, and, in the text of CA'TVA'vAKa, 

son;ff] may be taken in their literal acceptation by connecting them with 

mother : ” and the word " daughter” is acknowledged to bear the literal f fnse 
as connected with the term " mother. ” 


19. Tforbycoii* 
itructioo. 


19. Neither should the construction of the sentence be alleged to he ^ issue 
' of the daughter’ suggested by the pronoun in the phrase " her issue.” 

(§13.) For the pronoun would refer to her as daughter, [not as mother;] 
since the meaning of the original tcriu is such. 


20. Thf other 
ibtrrprcfafioii 
» rctionabJe. 


20. Besides, the word ” daughters,” in the text of Ya'jhvawaicva 
(§ 13.), having the termination of the first or nominative case, and the pronoun 
( ‘their ’) having that of the fifth or ablative, cannot be cdhnected with the 
term “ issue,” by construction which requires the sixth or relative case. But 
this term governs the word ” mother” notwithstanding the intervention of me- 
diate terms. Thus then, with the certainty, that ” issue of the mother” is 
here intended, it is reasonable to interpret issue of the mother [as signifying 

«onJ:,';] in the texts of Na'reba and Ca tv a'yawa : for there can be no contradiction 
[since the passages must be presumed to be grounded on the same revelation.' 


* MAntrs'wAiiA. Vide % is. 

I 


Achyvia. 


4t 


and AenvuTA. 

t 


Ibid. 


«• 
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21. Moreover, conformably •with the text of Hxun’iiAVANit ** Male 
" issue of the body being left, the property must goto llicm;*’* and because 
£the son, as immediate issue of the mother, isj nearer of kin {[than the daughter’s 
son,' •who is a mediate descendant ,'f3 it is reasonable,, that the son born of her 
body should have the right of succession to his mother’s property, and not the 
daughter’s sop, who is a mediate descendant not born of her person.^ 

i, . , ‘ 

22. Hence a woman’s separate property, received by her at her' nuptials; 
gpes to her daughter; and not taher sons [if there be a daughter :j;] and the 
text of Gautama ( $ IS. ) is intended to explain the order of succession in this, 
case [of an inheritance devolving on the female issue. §3 

2S. First, the woman’s property goes to her unaffianced' daughters. If 
there be none such, it devolves on those who are betrothed. Tn their default, it 
passes to the married daughters [as indicated by the conjunctive particle in the 
text, f 3 For the right of the female issue generally is suggested by the term- 
daughters” [in Gautama’s text § 13.] ; and the special mention of unaffian^ 


Sbrnotattons, 

21. mediate descendant, not born of her person.] 'fliis is according to the common reading- 
of the text) nd*nangaja^zf^avahita*dauhUra ; as interpreted by Mahes'wara*. But ho notices a 
rariation of the reading) na*ngqfa^vifavahita^dauhitrttf which ho expounds ^ A modiato dcscoadant 
^ tlirough the daughter born of her person.’ 

22. The text is intended to explain the order of succession,"] Not to exclude the affianced 
and married di^ughters. Acuyuta. 

23. Pertinent as declarator of the order of succersion,] Both S ri'criiun A and Acuydta 
notice a variation in the reading of Ji mu^ta-va uana’s text in this place ; but they deduce the same 
import) thongh in different ways. 

The order of succession is this: first the property goes to the maiden daughter; then to one 
betrothed ; for she is superlour to the married daughter) because she belong.*; to the same original 
family (glitra) with her parents. On failure of such, the property devolves on the married daughter 
thatiS) on one who has a son*) or who may be expected to have offspring. If there bei^one sneb) it 
goes to any other daughter. S"ri CRfsiix^A and Achyuta. 

♦ Vide infra. C.^L Sect, ]. ^ 31. MAax'^wAmA. STRicatmif A and MAHE^r'WABa 

•ad Acbyuta^ Acuyvta. 


21. It is rights 
that the son 
should inherit 
before the 
dauehtcr's son. 


Kupdal 
presents go to 
the daughters. 


23. First itnar- 
flanerrf i next 
betrothed ; last* 
iy married 
daughters. 



£4. A p.isw 
of Y\'.»nva- 
\¥ALiy A cifcd. 


And cx* 


Sfi. The marr'i- 

cd daup;h{tM's 
risjht is t’\rii 
biidcd in a I'oi- 

JBcr (ejct ('i J ) 

27. The pre- 
ceding; |>:issa#;e 
‘i-l.) dots iiol 
rtdatf fo M'd- 
mnn\ properiy 
in fjeneral } hut 
tn nuptial prr- 
■ ‘ ill purti- 
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ced” and unmarried,” which follows, is pertinent as declaratory -of the 
order of succession fand not as a limitation of the preceding general term.*] 

24. Thus Ya'jnyawalcya says, The separate property of a childless 
“ woman married in the form denominated Brahma or in any of the fohr (]un- 
“ blamed forms of marriage] goes to her husband : hut if she leave progeny it 

will belong to her daughter ; and in other forms of marriage, [^as the As'ura 
" &c.] it goes to the father {[and mother, on failure of issue.” 

'25. Hero, in certain forms of marriage termed Brahma &c. what has been 
received by a woman at the nuptial fire, goes after her death, first to her daugh- 
ters foot, like property received at any other time but that of her nuptials, to 
her sons as well as her da lighters J]. Again, the right devolves first on the 
maiden daughter ^conformably with the text above cited ;§] if there be none, 
it descends to the betrothed daughter ; or for want of such, it goes to a married 
daughter {[including even a barren or a widowed one ; j| ] or, on failure of all 
daughters, it devolves on the son. For the husband's right of succession is re- 
lative to property of a wife who leaves no issue whatever. 

2C. The right of the married daughter, too, on failure of the unafHanced one 
and the rest, has been hinted by VbKiiaspati using the term "unafEanced” (§3.) 

27. It should not be alleged, that this text of {[Ya'jnvawalcvaII above 
cited § 24.] does not relate exclusively to wealth received at nuptials ; but is 
ajipli cable to any property, whether obtained then or at any other time, and 
ajipcrtaiuing to a woman espoused by such forms of marriage. For the preced- 


I. Or in any of the four."] Including that denominated Br ahma, in any of £re unblamed 
forms of marriage. S'ni crI'shn'a. 

'. Aui/ property appertaining to a woman espoused by suck /ormr.] Tbo author ia hero 
iing the doctrine of the Miideshara ; ai is remarked by S ni'caisiiN A. 

* AclIA'tITA. Y A'JNYAW VLCY A, 2 . 14 ®. 

Acuyuia and S t( Chu'd'a'man'i. S'akmsHii'A, Cati V a^m &C. 
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ing passage,* [which is declaratory of a brother’s right of succession, f] would 
have no pertinency, [since, even in that case, the husband or the father would 
inherit under the text in question :J] and it would disagree u ilh Menu ; for he 
says, " It is admitted, that the property of a woman married by the ceremonies 
caWeA Brahma. Daiva, Msha, Gdndharha ani Prdjdpahtn, shall go to her 
husband, if she die without issue. But her wealth, given to her on her 
marriage in the form called Asura or either of the other two ( Rd eshasa and 
“ Paisdeha,) is ordained, on her death without issue, to bceoiuc the property 
of her mother and of her father.”§ Here, the subsequent terms, “ vvealtli 
" wiven to her,” are understood in the preceding sentence. Therefore, by 
thus connecting the terms^ wealth given to her at the nuptial ceremonies &c. 
the text appears to relate to property received at her marriage^ and not generally 
to any property whatever. 


tc 


<( 




28. So Yama, saying " Wealth, which is given at the marriages called 
“ A'sura &c. [is acknowledged to belong to the parents, if the woman die 
" without issue,” || ] appears to intend nuptial presents exclusively : that is, 
wealth which is given while the marriage ceremony lasts, having been 
commenced but not being finished. 


29. It must not be argued, that the denominations of Brahma &c, 
regard the woman [who is married by such ceremonies ;f and that the text 
concerns any property belonging to her ; the designations being relative to the 
person ;**]] because there is no other rule provided for the descent of a child- 
less woman’s property received by her before her nuptials, or after them. For 
the rule of succession, in the case of property received before or after marriage, 
will be fully stated, conformably with express laws. 

* Ya'jnv 4 wat,cva, ?. 145* Vide Sect. 8 . ^ 10 . k &c. J and Acuyvia* 

Menv, 9. 196. A 197. [ MaheV^ wara. ♦* Acuyvta. 
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1. Sih'nciHion to 
’j. r.hildlc:>s wo- 

DlUil. 


5?. A of 

Y A J N 4 A W A I,- 

CY\ ji^aiu si- 
ted. 


S. And cxpoun- 
ilcd. 


The mipliul 

presents arc in- 
herited by the 
iiiistuiHf ill 


4. \ diflercut 

interpretatioa 

rctuiud. 
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SECTION HE 


Succession to the separate property of a Woman. 

1. The heirs of the property of a woman who dies childless are next 
propounded. 

2. '' The separate property of a childless woman married in the form 
" denominated /?rrt7tWM(, or in any of the four [unblamed forms of marriage^! 
‘'goes to her husband.”* 

3. The four forms of marriage, at the head-of which is that called Bra'hma, 
arc here intended. Those four are the Daiva, A'rsha, Prajdpatya, and 
Gdnd’harha. With the Brahma, they make five. For Menu has specified 
five ; namely “ the ceremonies called Bra'hma, Daiva, A'rsha, Gdnd’harba and 
” Prdjdpatija.'’\ Wealth, which has been received by a woman while her 
marriage in any of those forms is ‘ celebrated, devolves on her husband, if she 
die without issue. Here issue signifies progeny. 

4. It is not rlglit to interpret the text ar signifying, that any property of 
>vhatcver amount, which belongs to a woman married by any of those ceremo- 


5. ProgenifS\ Intending the gWer of a funeral oblation. 

4. For the terms emploffcd in the text indicate time*'] To make the reasoning in this place 
more intelligible, it is necessary to remark, that, in the original of the passage under consideration, 
the word has a termination (that of the serenth or locatiirc case,)^ which property denotes the site or 
place of the act. Now a wedding cannot strictly be the site of the gift; and therefore, conformably 

* Ya'jnyawalcya, 2. 146. Vide Sect. 2. ^ S4. f Menv, 9. 196. Vide Sect. 2. S 21. 
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nies termed Bra'hma &c., whether received by her before or after her 
nuptials, devolves wholly on her husband by her demise. For the terms employed 
in the text (§3. ), signifying ' at marriages in the form dcnoiniiiatcd Brahma 
&c.’ indicate time : and, if the words Brahma &c. [[in Menu’s text intended 
the woman [[who is espoused in such form,-!-] those terms expressive of the 
married person,"};] would have been exhibited in the singular number and sixth 
or relative case ; for the pronoun, denoting the woman, is exhibited in that case 
and number, in the [[subsequent] passage; But her wealth, given to her on her 
marriage &c.”§ If the time of nuptials be indicated, the term has the 
metaphorical sense from relation to [[time || ] present. But, if the woman be 
intended, it has the metaphorical meaning from relation to the past ceremony of 
marriage. Now this, being a less approved mode of construction, is not the pro- 
per one. Neither is it ^ue, that the terms Brahma &c. do signify the woman 
who is espoused ; for they are used by Menu and the rest as importing the 
marriage celebrated in such form. Thus Menu, having premised these words 
Now learn compendiously the eight forms of the nuptial ceremony enumer- 
ates the ceremony of Brahma, of the Divas, of the Rtshis, of the Prajdpatis, 
“ of the u4suras So Na'reda says, " Eight forms of marriage are 

ordained for the perfecting of the several tribes : the first of them is the 
** Brahma.’’^ Vishn'u in like manner says, " Marriages arc of eight sorts, ihc 
Brahma, the Daiva 


Slnnotatiomi. 

Trlth the syntax of the language, the author considers time to be indicated as a secondary or meta» 
phorical meaning of the indcctod word. He supports his interpretation by an argument which may 
be thus stated : the relation of the marriage to the time of its celebration renders this, metaphorically, 
the site of the donation ; and that is an easier construction than making the moral relation^ which 
results from the celebration of a marriage, the site of the erentual succession. 

Vide Sect. 9. ^ 84. + H'b.IciiI8Hk'a. % MAHcTs'wAaA. ^ Vide Sect, 8. ^ 2T. H 

M£nu» 3, 90. Mcmu, 3. 91. ft N A'^asoAs 12. 39. tt Yuu« c, 84. iH. 
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5. Thwefort, tlie obaenratiftn of Vls'wAau'? a, iHat thd text foUioa i* 

BA^f expofitinn 

woman ’« property received at the time of the nuptials^ should be respected. 


B. In other ca- 
fes, the mother 
inhcritii the 
nuptial pre- 
lents ; and, in 
her default, the 
father. 


6. But a woman's property, received at a marriage in the forth called 
Amra and the like, her mother may take on her demise, though her husband be 
living ; and. on failure of the mother, the father. For that order of succession 
results from the text. “ Her wealth is ordained to become the property of her 
mother and of her father.”* If then joint succession were intended, the author 
would have said. “ become the property of her two parents.” And, as the 
father's right of inheritance is declared to be on failure of the mother in the case 
of a maiden’s property, the same is fitting in this instance also. 


7. A p&ssa/rc of 

llAtJO’ll k'YA’ 

>* A OD surot's- 
fiou to a maid- 
en's property 


7. Accordingly Baud’ha'vana says, " The wealth of a deceased damsel 
" let the uterine brethren themselves take. On failure of them, it shall belong 
" to the mother ; or. if she be dead, to the father. ” 


s. i< lufficicnt 8. The property of a maiden has been thus explained, f and the subject 

oa Ihc subject. t J r L J 

will not be resumed under a distinct head.f j 


9. Tile brofher 
does not inherit 
preferably the 
nuptial present, 
U9 he docs a 
maiden's pro- 
perty. 


9. It must not be argued, that, in this case Fof wealth received at nupti- 
als.];] as in that of a maiden’s property, the brother has the prior riglit. For no 
text ordains it ; and the succession of the mother and father only [not the bro- 
thcr§] is expressly declared. 


10. But be does 
inberit preseuts 


10. But wealth received by a woman after her marriage^ from the family 
of her father^ of her mother, or of her husband, goes to her brothers, [[not to her 


6. Her mother may take on her demise.’] It must be consequcutly understood^ that the term 
father, in a passage of YA'jVTATrALCTA, In other forms of marriage^ it goes to the father,”^ 
signifies parents ; one term only being retuned of the phrase ^ father and mother*’ S"ai crIsun a 
and Acuyuta* 


• Vide Sect. 8* ^ 27, 


'A and Achyvta. 


Ibid. 


Ibid. 


t Sect 2» 
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litisbaii^;^] A Y k^inrkWkhcxA declares: That whieh has been giran to her 
hj her fcindsedj as well as her fee or gratuity^ and any thing bestowed after 
marriage^ her kinsmen take, if she die without issue/'f 

11. Given by her kindred.] Presented to her by her father or mother ([du- 
ring her maidenhood. +] Hence [since the words given by kindred” intend given 
by the father and mother ;§] their sons, who are her brothers, arc the kinsmen 
here signified. 

That is confirmed by VrIdd’ha Ca'tya'yana, who says Immovable 
property, which has been given by parents to their daughter, goes always to 
her brother, if she die without issue.” For it appears, that the brother's 
right of succession is founded simply on her leaving no issue [which is the case 
equally of a maiden, as qf a childless wife. |{ ] 

13. The remark of VisVaruVa, that property of a childless woman 
married by any form of nuptials, from that of Brahma to that of the Pis deltas, 
( as hinted by the term always,”) goes to her brother, should therefore be 
respected. 

14. Under the term immovables,” the same must be true of other pro- 
perty [such as described in the passage of YaVnyawalcya above cited; IT] by 
the argument a fortiori, exemplified in the loaf and staff.** 


10. Received after her marriage from the family of her father Properly intended by 

tbe term Anwdd'h^ya or ^ gift subsequent’ is here described by circumlocution. ChuVa'man'i and 
S RfCRTsHN^A. 

11. Their sonf^ who are her brothers^ are the kinsmen here signified.^ Conformably urith 
the etymology of the term bantThava kinsmen, or offspring of (hand'hu) kindred, explained as 
signifying her father and mother. S^ufcRTsiiN^A and Achyuta. 

L Ac. + Ya^twyawalcyi, 2. 145, X and S^aicRliUN'A. 

'A and CrvVa'mani. f CBircrA'MAN'i. 
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15. By the phrase " given by her kindred” (§ 10.) is signified that 
wliicli was given to her by her parents during her maiden state. For any thing 
received by lier^ subsequently to her nuptials^ is comprehended under the deno- 
ininalion of (anwdeVheya) ^ gift subsequent;' and either the husband^ or the 
parents^ inherit that which was presented at the time of the wedding. 

16. Ca"ty.\'y AN. i describes a gift subsequcipt : What has been received 

bj a woman from tlie family of her husband^, and at a time postcriour to her 
marriage, is called a gift subsequent; and so is that which is similarly receiv- 
ed from the family of her kindred."* 

17. From the family of her husband.] From her father-in-law and the rest. 
From the family of her kindred.] From that of her father and mother. 

18. The same author gives another definition : Whatever is received 

by a woman after her nuptials, either from her husband, or from her parents, 

"" through the aflfcction of the giver, BhrKgu pronounces to be a gift subse- 
quent." 

19. He likewise explains the fee or perquisite (S'ulca.) Whatever has 
been received, as a price, of workmen on houses, furniture and carriages, 
milking vessels and ornaments, is denominated a fee." 


19. Received of ivorkmvn.^ The pa'^sage Is translated conformably to the interpretation of 
Ji mu ta-ya'iian A and his commentators, S'hi'cbTsiim'a, Aciiyuta and Mahe's'wara : and it seems 
to have been understood In the same sense by the authors of the Reindcara and Vivdda^chandra, 
JJiit it is didicult to reconcile this meaning with the construction of the sentence. The passage Lb 
accordingly explained in quite, a dilferent sense by the authors of the Smrtti»chandricdy Madana*^ 
rufna, See, ^ The price of house, furniture, carriages Sic. received in trust for the bride, is her fee or 
‘ peripiisite,’ There is a variation in the reading of the text adapted to these different interpretations t 
Ji MU TA-v A iiANA reading carmin dm * workmen;’ and the Smrltti^chandricd See, carmanam^ 
^ works.* 


Cited before : Section 1. 
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SO- What is given to a woman by artists constructing a house or executing 
other work, as a bribe to semi her husband or other person [of her farnilvl to 
labour on such particular work, is her fee It is the price [of labour ;■} since its 
purpose is to engage [a labourer. ^ 

21 . Ora fee is that which is described by Vya'sa, What ([is to 

bring the bride to her husband’s house, is denoaiinated fee/* That is, 
what is given by way of bribe or the like to induce her to go to the house of her 
husband. 


22. This fee, |^as described in both the passages above cited, *[J occurs 
indiscriminately in any form of marriage, whether that termed Brahma or ano- 
ther. Such, or any similar property of a childless woman, her brothers inherit. 


23. But it does not intend a gratuity (S'ufcaJ presented to damsels at 
marriages called A sura and the rest. For that gratuity is restricted to the 
particular form denominated Asura [and does not occur in the rcst.f] Accor- 
dingly it is said The A'sura marriage is grounded on the receipt of wealth ; 
the Gi/irf7iar6a, on reciprocal connexion ; the ltd eshasa, on seizure in war; 
and the Paisdeha is where the bride is obtained by fraud. 


*^0. It is the price of laboui\’\ S idea properly bignifies price: tlioiagh it has become m*cessary 
to translate it fee, perquisite, or gratuity. 

21. fVhai is gizfcn to bring the brideJ] Cnu'u a man 7 notices a Tariation in tlu- rcadin;^ of 
Vya sa’s text; dnitam for dnetum^ wliat is brought [while the bride is going] to her hu.sbitiiti’s 

house;” inst€;ad of what [is given] to bring Jicr to licr hiis!)a(id\s house*.’' 

22. Occurs indiscriminately in any marriage.^ term f(‘e does not here denote the gia- 

tuity (Sttlca) received at an Asura marrhige. (Vide § 23.) S'tticaisiiN a. 

✓ 

23. It does not intend a gratuity at marriages called A.siira.] The author here refutes the 
ancient doctrine as set forth by Chan o k s wara. S uicrTsun a. 


ClIfl^D'A‘'MAjl’l. t 

YA^jNVAwA-bcyA, 1. 61. Vide MiCNu, 3. 31. — S4. 
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CHAP. IV, 


21. A propo<Jcd 
restriction of 
the fcvt ( JO.) 
to flic rase of 
yl'sHra ik siini- 
Jiir imiTiugca 
refuted. 


2i. Hence, since there is no gratuity at the RdcsJiasa marriage, nor at 
ihc oihos [viz. the Rais'd c7iama.rTia.gej^^ the conclusion, deduced from associ- 
ation with nuptial gratuity, that only such properly goes to the brother as was 
received under the A'sura and other similar marriages, must be rejected : as also 
because that is not the separate property of the woman; for only wealth received 
by the father or olher person [who gives the girl in marriage] is denominated a 
gratuity. Thus Menu says, Let no father, who is wise, receive a gratuity 
liOAvever small, for giving his daughter in marriage; since the man, who 
through avarice, takes a gratuity, is a seller of his offspring ’'f Father is 
here a general expression [intending the person who gives away the damsel.];] 
Tijcrcfore, a brother, or any olher person, accepting a preient [for giving a girl 
in marriage,] is a receiver of a gratuity. Consequently, a gratuity ( S'ulca ) is 
that which is accepted by the fathev or other person [so disposing of the damsel.] 


25. An(l th** rc- 
ifriction of »l to 
Iho siiic;lc caso 
of .’<n 
4uurriai;c. 


25. Hence [since the gratuity belongs to the giver of the damsel, and not 
to tlie damsel herself, §] the argument is refuted, which has been thus proposed ; 
that, as a womaiiVi separate property received in the form of a gratuity (S'ulca ) 
i.s possible only iu an A'sura marriage, therefore the gifts of kindred and a gift 
.subsequent, which arc specified in the same passage (§ 10.), shall also be inher- 
ited by the brother, provided they are relative to an .<4'sMra marriage. 


fO. Thr brother 
i . heir to tlto fee 
or iierinu.ite, 
lifulcr every 
loriu of mar- 
riage. 


26. Blit, since jiroperty, received as a fee or perquisite (S'ulca) in the 
manner described (§ 19 and 21.), is possible under every form of marriage, the 
brother is heir in all such instances; conformably with the text [of Ya'jnva- 
V. VLcv.A. II J For it contains no restriction [to any particular form of marriage, I 
nor to that called A'sura in particular.*^ ) 


27. A 

ol (J \ n 1 A VI \ 
confiruis this. 


27. Thus the text of G.vutama also convey? the same import with that of 
Ca'tva'yana. (§ 12.) It is as follows : “The sister’s fee belongs to the uterine 


* f IVlc?iU, 3. 51. 

j] t Ill/'o A MAN l. Vide 10. 


X and Achy OTA. 


^ S'RiciilaifN'A. 

S'rIcrIshn'a. 
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" brothers ; after them, it goes to the mother ; and next to the father. Some 
” say, before her."* 

28. The meaning of the passage is this : in the first place tha< property 
goes to her brothers of the whole blood. But, on failure of them, it belongs to 
the mother. In her default, it devolves on the father. \ Some say before her. 
This is stated as the doctrine of others. 

29. Therefore, the property goes first to the whole brothers ; if there be 
none, to the mother; if she be dead, to the father; but, on failure of all these, 
it devolves on the husband. Thus Ca'tva'yan. 4 says, “ That, which has been 
" given to her by her kindred, goes, on failure of kindred, to her husband ” 

30. By saying " on failure of the kindred,” [or of the father and mother, 
the failure of brothers is likewise indicated. For, since the parent’s right of 
succession is in default of brothers, [the failure of the preferable claim] must be 
concluded by the argument a fortiori exemplified in the case of the loaf and stafl'.^ 


annotations. 

27. ylnd next, to the father.^ Jimu ta-va'iiana reads and interprets this passage of Gatitam a 
diffcrcntl)' from other compilers, by whom it is cited. The clause “and neit, to the father/* which 
S RicRisuN A reads in Jjmu ta.va'hana’s quotation, is not found in Gautama*s (ext as exhibited ia 
his institutes; uur is it noticed by his scholiast; nor inserted in ancient quotations of this passa;^t;; 
nor read by Acuyuta in Jimu'ta-va iiana’s text. The scholiast, with Hela'yud’ha, Ciiande- 
s'wAiiA and others, expounds this passage ^ The sister’s gratuity belongs to the iitciine brothers, 
^ after [the death of] the mother; some say before [her demise:’] an interjirctatioii, which, as 
Acuyuta observes, is rejected by Jimu^ta-va^uana. 

28. Some saj/ before Aer.] Some hold, that it devolves on the father next after brothers; 
and on the mother after him. S lacnisiix a. 

Hela'yud’iia’s interpretation ‘ Some hold, that it devolves on the brothers, though the 
‘ mother be living,’ is thus set aside. Acuyuta. 

29. Given to her by her kindred.'] Given by her father and mother. Acuyuta. 

• CiAUTAiiA, 88. 83. ThJ« snniencc U wanting in some copies of 

ftAGliUlSAllOANA &C. Vide C. 8. 
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31. On faitiire 
of heiri abovc- 
mentionecf, col- 
laterals inherit. 


A passa/rc cf 

Vmii 

citedj 


And cx* 


33. Thr dauf:h- 
ti'i's son s\u> 
f^cd^ on failure 
of (hr dau^hfer 
^ of inaic issue. 


31. On failure of heirs do'vm to the husband, this Tule ag;aitt is proTtded, 
which VrIhaspati thus delivers, The mother’s sister, the maternal uncle, tho 
“ fadier’s sister, the mother-in-law, and the wife of an elder brother, are pro* 
“ nounced similar to mothers. If they leave no issue of their bodies, nor son 

[^of a rival wilV/J nor daughter’s 5on, nor son of those persons^ the sister’s son 
and the rest shall take their property.*' 

32. Botli son attd danghter are here signified by the terms issue of the 

fmdy.'* For they bar rvery other claimant. son” is meant the child of 

a rival wife. For a pasrage of law expresses, If, among all the wives of the 
same husband, one bring forth a male child. Menu has declared them all, by 
means of that son, to be mothers of male issue.”* Nor is the term son” an 
epithet of issue of the body for it would be superfluous ; and tlie sister’s son 
or other remote heir would have the right of succession, though a son £or a 
gramlsonf] of a contemporary wife be living, 

33. If there be no legitimate son or daughter, nor a grandson in the male 
line, nor a son of a rival wife, the right of succession devolves on the daughter’s 
sou. 


jannotatwns. 

The child of a rival wife.'] The son of such a vrife; including also the sister of such 
Four for the gender is heie'cmployed indefinitely ; and, by means of her offspring, she becomes the 
giver of funeral oblations to the husband of the woman and his ancestors to the third degree. 
S Rll lUSUN A. 

liK'liuling also adopted sons. Aciivuta &c. 

33. JV'o/’ a ^randson^ nor a son of a rival wfcy the succession devolves on a daughter's 
Jen.] This passage is censured by S iib uVshn A ; who shows by very satisfactory reasoning, that 
the daughter’s son ought to inherit before tho son of a contemporary wife. Acuyuta coiisidera 
the reading of tho text to be questionable; and MaiieVwara pronounces it to be spurious. 
He also rejects tho words nor a grandson” as unnecessary and improperly introduced in thM 
place. RAc.iirN ANOANA, in the J)d^a(at:va^ copying Jimu ta-va iiANAi^ argument, omits thi< 


Mv.nu, 9. 183. 


Acuyut\ and MAUiv's'w aaa. 
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S4. By the pronoun in the phrase son of those persons'* (§ 31.) the 
woman’s own issue and the child of a rival wife are signified. Therefore, their 
eons have a right to inherit; not the son of a daughter’s son also^ for he is excluded 
from the oblation of food at obsequies. 

35. For want then of sons andjather linear heirs as here specified, and in 
default of brothers or other preferable claimants, including the husband, the 
inheritance passes to the sister’s son and the rest, although kinsmen, as the father- 
in-law, the husband’s cider brother, or the like, be living. For the text (§ 31.) 
bears no other import; and the chief purpose of indicating, under the head of 
inheritance, the competency to present funeral oblations, as is done by describing 
the women as similar to mothers, and certain persons as standing in the relation 
to them of sons, w to suggest the right of succession to their property. 

36. Hence, since the text enumerates "‘^sister’s son,” if tlic order of 
succession consequently be, first the sister’s son, then the husband’s sister’s son, 
next the child of the husband’s younger brother, afterwards the child of the 
husband’s elder brother, then the son of the brother, after him the son-in-law, 
and subsequently the younger brother-in-law, the right would devolve last of all 
Qn the younger brother of the husband, contrary to the opinion and practice of 
venerable persons. Therefore, the text is propounded, not as declaratory of the 
order of inheritance, but as expressive of the strength of the fact, [namely of the 
benefits conferred. ^3 Thus is is declared by Menu, under the head of iuheri- 

Annotations. 

ixassage altogether; and the author of the Vtramitroda^a has substituted one of qiiitc different 
import. 

34. Bv pronoun Ihe woman^s own ixsue and the child of a rival wife are 

.eigntfied.^ The pronoun refers not to the nearest term daughter’s son,” but to the reiaoto 
terms i^ue of the body’^ and son of a cfmtcmporary wife.” Vlramitrbdaya. 
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tance, " To three aneestors must water be given at their obsequies ; for three is 
'' the funeral oblation of food ordained : the fourth is the giver of oblations ; 
" but the fifth has no concern with them.”* In like manner YA'jNVAWAiiCyA 
shows succession to property in right of the funeral oblation : " Among these 
" f sons of various descriptions, 3 the next in order is heir, and giver of oblations, 
*' on failure of the preceding. ’’f The san’s preferable right too appears to rest 
on his presenting the greatest number of beneficial oblations, and on his rescuing 
his parent from hell. And a passage of Vrtddha S'a'ta'tapa expressly provides 
for the funeral oblations of these women : For the wife of a maternal uncle 
or of a sister’s son, of a father-in-law and of a spiritual parent, of a friend 
" and of a maternal grandfather, as well as for the sister of the mother or of 
'' the father, the oblation of food at obsequies must be performed. Such is the 
settled rule among those who are conversant with the 


ST. The order 
of fiurceHslon is 
•a follows. 


First the hus- 
band's younger 
bro liter. 


Then the son of 
lh«; brothel* in- 


Next the sis- 
ter' a ion* 


Afterwards the 
hnsband'a sis- 
tcr'a 


37. This then is the order of succession, according to the various degrees 
f of benefit to the owner of the property ;|;3 from the oblation of food at obsequies. 
In the first place, the husband’s younger brother is entitled to the woman’s 
property ; for be is a kinsman C Sapind'a , ) and presents oblations to her, to 
her husband, and to three persons to whom oblations were to be offered by her 
husband. After him, the son cither of her husband’s elder or of bis younger 
brother, is heir to the separate property of his uncle’s wife ; for he is a kinsman, 
and presents oblations to her, to her husband, and to two persons to whom obla- 
tions were to be offered by her husband. On failure of such, the sister’s son, 
though be be not a kinsman f Sapind'a,) inherits the separate property left by his 
mother’s sister, because he presents oblations to her, and to three persons, ( her 
father and the rest, ) to whom oblations would have been offered by her son. In 
default of him, the son of her husband’s sister (for it is reasonable, since the 
husband has a weaker claim than the son, that persons claiming under them 
should have similar relative precedence ; ) is heir to the property of his uncle’s 


• M£NVy 9. 180. 


Ya'jmyawalcya, S. 133« 


*1 MabsVwara. 
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wife ; because he presents oblations to three persons to whom they were to be 
offered by her husband, and also presents oblations to her and to her husband. 
On failure of him, the brother’s son is the successor to his aunt's property, for he 
presents oblations to the father, to her grandfather, and to herself. If there be 
BO nephew, the husband of her daughter is heir to his mother-in-law’s property, 
since he presents oblations to his mother-in-law and father-in-law 

38. This order of succession must be assumed : and the mention of a 
sister’s son” and the rest(§ 31.) was intended merely for an indication of the 

heirs, without specifying the order in which they succeed. 

39. Again, on failure of these six, it must be understood, that the succes- 
sion devolves on the father-in-law, the husband’s eldest brother and the rest, 
according to their nearness of kin [the nearest Sapin'd^a being the heir. *3 

40. It must not he supposed, that this text ( ^ 31 . ) is applicable where a 
failure of kinsmen ( Sapind'a ) exists : for, in this chain of successors, the 
husband's younger brother, and his son, and the son of the husband’s elder 
brother, have been specihed ; and the husband’s father and elder brother, who 
are nearer of kin, have been omitted. 

41. Therefore, the practice [of preferring the father-in-law to the younger 
brother-in-law, f or of regulating the succession in the order specified in the 
passage above cited, § 31. which has been introduced for want of comprehend- 
ing the text [of VrluASPATi, § 31. || or those of Menu and Ya'jnyawalcya,§] 
and of understanding the true sense of the law, must be rejected as destitute of 
reason and authority, by those who [like us f j submit to demonstration. 

42. Thus has succession to the separate property of a childless woman been 
explained. 

Mahb^iw'aiia. 

I (TlikR'lSBlf^A* 1 MABlfb'WARA. 
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StnnotatteL 


VUkT. 


45UMMARY. 

7h<i settled order of succession to the separate property of a woman is at follows. 

Jn the case of property left by a maiden, the right devolves first on the uterine brother; cr^ if 
there be none, on the mother ; but, if she be dead, on the father. 

It is the same in respect of property left by a betrothed damsel, excepting what was given by the 
bridegroom : for he has a right to whatever he gave. 

In regard to the property of a married woman, which was received at her marriage, her maiden 
daughter has the first claim; and pexi, a betrothed one: but, on failure of both these, her married 
daughters, who have, or arc likely to have, male issue, inherit together; or, on failure of either of 
them, the other takes the succession-: if there be none of cither description, the barren and the 
widowed daughters have an equal right; and, on failure of one, the other succeeds. Next the right 
devolves, in order, on the son, the daughter’s son, the son’s son, the great grandson in the male line, 
the son of a contemporary wife, ber grandson and her great grandson in tho male line, with this dif. 
ference, that, according to the author of the work (Jimu ta-va'hana,) the right of the daughter’s 
fK)n follows that of the contemporary wife’s son. 

In the next place, if the property were received at the time of nuptials celebrated in one of the 
five forms denominated Brahma See, the order of successors is husband, brother, mother, and father. 
But, if it were received at nuptials In one of the three forms called A' sura See, the order is mother, 
father, brother and husband. 

Then the husband’s younger brother; after him, the son of the husband’s younger brother, and 
the son of his elder brother; next, the sister’s son; afterwards, the husband’s sister’s son; then the 
brotJier’s son ; after him, the son-in-law ; next, the father-in-law ; subsequently, the elder brother* 
in-law. In the next place, kinsmen allied by funeral oblations ( sapin d as,) in the order of prox- 
imity ; after them, kinsmen connectiHl by family ( saculj/as ;) and, lastly, such as are allied by 
similar oblations of water (samdnodacas,) 

*In the case of proj>crty given by the father at any other time but the wedding, a maiden 
daughter succeeds in the first instapee ; next a spn ; then a daughter who has, and one who is likely 
to have, male issue ; after them, the daughter’s son, the son’s son^ the great grandson in the male 
line, the son of a contemporary wife, and her grandson and great grandson in the male line: next to 
these, the barren and widowed daughters inherit together : afterwards the succession proceeds 
before described in the case of pro])orty received at nuptials denominated Brahma &Cm 

hut, in the instance of property not received at a wedding, and other than such as is given by 
the father, the son and unmarried daughter Inherit together ; or, on failure of both of them, the 
daughters, who have, or may .have, male issue; and, afterwards, the son’s son, the daughter’s son^ 
the great grandson in the male line, the son of the contemporary wife, her grandson and jgreat 
gr<andsou in the male line, are rightful claimants in succession ; next to these, the barren and 
widowed daughters inherit together : and lastly the order is^ as before, the same with that of 
property received ai Brahma nuptl^s. S nicnfsHit'a. 
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CH AFTER V. 


Exclusion, from Inheritance^ 


.. In the next place, persons meompetenf io inlicr/t are specified, for tlic 
purpose of making known, bv the exception, competent heirs. On this subject 
A'pastamba says, " All coheirs, who are endued with virtue, arc entitled to the 
" property. But he, who dissipates wealth by his vices, should be debarred 

f 

" from participation, even though he be the first born.” 

2. This passage is read by Ba'loca in a confused manner and contrary 

, \ 

sense; '' But he, who acquires wealth by his virtuous conduct, being tljc eldest 
son, should be made an equal sharer with the father.” That reading is unau- 
thorized. 

3. So The heritable right of one who has been expelled from society, 
and his competence to offer oblations of food and libations of water, arc cx- 

Sinnotatuntg. 

5. Expelled from society,"} Deemed unworthy of intercourse. In consequence of oflenccs, oP 
degradation from class, water is not drunk in company with him. Chu'd .v man i and S urcHy*»iiN x* 
Formally banished, with the ceremony of kicklug down a jar of water, as described by 
AJNYAWALCXA. AcUYCTA. 
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tinct/'* One, who has been expelled from society, is a person excluded from 
driiikififf water in company. 

4 . So ViiiiiASPATi says, Though bornt)f a woman of equal class, a son 
destitule of \irtiie is unworthy of the paternal wealth. It is declared to belong 
to such kinsmen, offering funeral ol>lations £to the-owner,f J as are of virtuous 
conduct. A son redeems his father from debt to superiour and inferiour beings. 
Consequently there is no use for one wlio acts otherwise. What can be done 
with a cow which neither gives milk, nor bears calves ? For what purpose was 
that son born, who is neither learned nor virtuous ? A son, who is devoid of 
science, courage and good purposes, who is destitute of devotion and know- 

JO, and who is wa^^iling in conduct, is similar to urine and excrement."" 

5. A'pastamka says, "‘A son, who diligently performs the obsequies of his 
father and other ancestors, is of approved excellence, even though he be uniniti- 
ated : not a son who acts otherwise, be he conversant even with the whole Veda,*' 

i6. Since a son delivers his father from the hell called put, therefore he is 
named puttra by tlic self-existent himself. ""J By this and similar passages^, 
great benefits are stated, as effected by means of a son. His connexion with the 
property is therefore the reward of his benoiiciai acts. If then he neglect them, 
how should he have his hire ? Accordingly Menu says, All those brothers, 
who are addicted to vice, lose their title to the inheritance. 


Ex<iIud(Ml on account of wickedness, by all his kinsmen, from the oblation of food and liba.- 

» 

tion of water. M aiikVw aha. 

4. I)c stitufe of devotion and knozded^ef] Some copies of Jim u"ta-vX'ii ana Tcad generosity 
(ditna) in place of knowledge (Jnjjuna or vijnydna^) which is the reading of other copies, as 
xx.'ll aj ef the quotatitions occurring in various compilations. 


* Citrd in Ihe^ Viramihydnm as a passnpo of A^vastamda; hut, in the Vh^idn-CMnldmatCi mA SmrUMra^ it is 
erren to Kani’iiivi .and lu the lintnucara, Hntrtli-Cftondricd &c. to S'anc’ha iMid Lic'mtA. 

+ Mahi.Vwaua. % IVUnu, 0. 13S. Vuhn'u, 15. 4$, Vide Infra. C. 11. Sect. 1. \ SI. 
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7. So {[the same author : 3 '' Impoteoi persons and outcasts are excluded 
from a share of the heritage ; and so are persons born blind and deaf ; as well 

" as madmen, idiots, the dumb, and those who have lost a sense [or a limb. "*3 

8. The impotent person is described by Ca'tva'vana : That man is called « 

A N tk‘ titles iia* 

impotent, whose urine froths not, whose feces sink in water, and whose \irile 
memher is void of erection and of semen/" 


9. The term ^ born’ is connected in construction with the words ^ blind’ 
and ^ deaf/ One, who is incapable of articulating sounds, is dumb. An idiot is 
a person not susceptible of instruction. 


!). Tvxposilion 
of Iht* text of 
Mknu, 


10. Ya'jnyawai-cya says, “ An outcast anil his issue, an impotent person, 
one lame, a madman, an idiot, a blind man, a person afflicted with an incura- 
" ble disease, [[as well as others similarly disqualified, J must be maintained ; en- 
“ eluding them however from participation.’'f One, who cannot walk, is lame. 


10. \ Ritnilar 

ol* 

Y a".IN VAWAl.- 
eVA- 


II. Although they be excluded from participation, they ought to be main- 
tained, excepting however the outcast and his sjn. That is taught by DeVala : 
When the father is dead [^as well as in his lifetime^] an impotent man, a leper, 
a madman, an idiot, a blind man, an outcast, the oilspring of an outcast, and 
a person wearing the token [of religious mendicity,^ are not competent to 
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7. TTiose tono have lost a sense or a lirnb.^ LiteralJy an organ; explained by same a sense 
as that of smelling, or of sight &c. but by others a limb, as the hand, foot and so forth. 

10. jts well as others,^ This is a part of the text as read by the Mitdeshura^ SmrUim 
chandried VLiid Rctiidcara. But Jimu'ta-ya'iiana and Va ciiEaPATi Misua read ‘ afllictcd,* 
in place of iidija ^ others.’ 

11. Excepting the outcast and his Meaning a son begotten after the degradation of the 

father. S ricrVshn a. 

Wearing the token of mendicity.'] The term lingt i.s understood hj' Ji.mu ta-v\ iiana as sig- 
nifying a person who has entered into a religious order, of which he wears the symbol. But other 


* Mcniu, 9. 201. 


y A^iNyAWALCY A, 2. 141. 


I Smriti'-Chandrku, 
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" share the heritage. Food and raiment should be given to them, excepting the 
oiiO ast. But the sons of such persons, being free from similar defects, shall 
'■ obtain their father’s share of the inheritance.” A person wearing the token of 
mendicity is one who has become a religious wanderer or ascctick. 


f'J, A ‘.on bf»rn 

■jl'fi'r »lu' lU'!.' r.'j- 
(laiiou 1)1 Ills la-' 
tiu’i Is an ovit- 

B vx I)’ II VA- 
b A tilvU. 


12. By the term outcast, his son also is intended ; for he is degraded, being 
procreated by an outcast. That is confirmed by Baud’ha'yana, who says, Let 
“ the coheirs support srith food and apparel those who are incapable of business, 
“ as well ns the blind, idiots, impotent persons, those afilicted with disease and 
" calamity, and others who are ineompetent to the performance of duties : except- 
“ ing however the outcast and his issue.” 


f'lnjiiK'nifioM ul' 
pernouN, 


13. On this subject, N.i'reda says, “ An enemy to his father, an outcast, 
” an impotent person, and one who is addicted to vice [or has been expelled from 
'' society,] lake no shares of the inheritance even though they be legitimate : 
much less, if they be sous of the wife by an appointed kinsman.”* 


1 j. r x-fv \ Y 


14. Ca'tya VANA ordains, that “ The son of a woman married in irregular 


Qinnatations. 


fompilcM (as ^hcaudior.s of Hi'tnacara^ Smrili^chandricd explain it a hypocrite and im# 
pd^^ior, or II si'flar} and Iicrcticlv. 

13 . One 7cho is atldicU d to r/a’."] So the term, as rciwl by Ji'mu ta.v,\^hana, is explained by 
bi.^ t oinmiTitator Maui: s'm au.v. In the Pracas'a it is read upapdlari instead of atipapdtica^ and is 
similaily exjdained, aerording to t lie quotation in the Ke/fracerro. But the reading, which is there 
preferred, as well as in the Cdfpatanij is apapdtrita<) signifying ^expelled from society for heinoua 
f rimes;’ and the word is uriKen nvapntucu in ihc Snir'itUchandricdy but interpreted m the .same 
sense. K aghunandana reads, as J i ml' ta-\ a iiana, aupupdlka^ and cxpoutnls it ^ one stained 
‘ x\i<h bins.’ 

1‘1. Son of a tvontan married in irregular ordcr^ and hr gotten ort her bif a kinsman."] 
This ix'rsion is conformable to Ji'mi i a-\ a"ii,‘. va's interpretation (§ 15.), which is copied iu the 
ViramUrddtnia. Bui in the Snirtd-ehandricd^ Uetndcara and Chintdmaniy the members of the 
sentence arc separated: The son of a woman married in irregular order is unworthy of the inher*. 


'acDA, \'3. 
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" order * and begotten on her by a kinsman, is unworthy of the inheritance ; and 
" so is an apostate from a religious order.” 

15. If a woman of superiour tribe be espoused after marrying one of infcri- 
our class, both marriages are contrary to regular order. The son of cither of 
these women, being esUtraja, or issue of the wife, procreated by a kinsman 
authorized to raise up issue to the husband, is unworthy of the inheritance. But 
a son begotten by the husband himself, being of the same tribe, on his wedded 
wife espoused in irregular order, is heir to the estate ; so likewise is a son begot- 
ten by the husband on a wife dissimilar in class but espoused in regular gradation, 

16. That is declared by Catyayana: ” But the son of a woman mar- 
ried in irregular order, may be heir provided he belong to the same tribe with 
his father: and so may the son of a man, belonging to a diflerent [but supe- 

'' riour*] tribe, by a woman espoused in the regular gradation. The son of a 
'' woman married to a man of inferiour tribe, is not heir to the estate. Food 
” and raiment only are considered to be due to him by his kinsmen. But, on 
failure of them, he may take the paternal wealth. The kinsmen shall not 
" be compelled to give the wealth received by them, not being his patrimony.” 

!3[nnotdtion£i, 

itance ; and so is the son of a womsui espoused by her kinsman^ as well as an apostate from a religi. 
ou$ order.** 

Is unworthy of the inheritance,^ The Retndcara and Chintumani read na rict'han teshu 
carhichit^ the inheritance ncyer goes to them,” instead of na rtcVhan teshu chdrhati^ the 
inheritance is not fit to go to them:” that is, as obseryed in the Smrtti^chandricd^ ^^they are 
unworthy of it.” 

15. Begotten on a wife dissimilar in class^ but espoused in regular gradation.^ Begotten 
by a man of superiour tribe on a w oman of inferiour class. S nrcnisuN A. 

16- Food and raiment on/y.J This is Ji'Mc^TA-yA'iiANA’s reading, grasdeh'^hadana^mdiram. 
But the Smr'ituchandricd and Retndcara read grdsdch^hddanam atyantamy ^^food and raiment 
for life.** 

Not being his patrimony.'] The commentators, S'ricrisun'a and Achyuta, state another 


15. 

tioBof hil text. 


16. A fur<hfr 
pa<isugc oI'Ca'- 
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18. An objec* 
tioB answered. 


4iualill(‘(l per- 
sons inherit, if 
free from simi- 
lar defects. 


A possibility exists of an impotent man, and the rest as above enu- 
merated (i 7), espousing wives. " If the eunuch and the rest should at any 
time desire to marry, the offspring of such as have issue, shall be capable of 
inheriting.”* Issue signifies offspring, 

18. It must not be objected, bow can they contract marriages, since the 
eunuch, not being male, is incapable of procreation, and the dumb man and the 
rest [or those born deaf or blindj are degraded for want of initiation and investi- 
ture, because they are unapt for [the preparatory] study ? The eunuch may 
obtain issue from his wife by means of another man ; and a person unfit for in- 
vestiture with the sacerdotal string is not degraded from his tribe for want of that 
initiation, any more than a S'udra. 

19, Therefore the sons of such persons, being either their natural offspring 
or issue raised up by the wife, as the case may be, are entitled, provided they be 
free from similar defects, to take their allotments according to the pretensions of 

9(nnotatuni£i. 

reading in the first instance ; swapitryam [their] own patrimony** instead of apitr^am not 

* 

[his] patrimony.’* They notice, however, this last reading, as one which may have been 
intended by the author. It is that which the Smfitimchandricdy Rctndcara and other compilations 
exhibit* Srickisun'a and Aciiyuta deduce the same meaning in both ways of reading the text* 
But Maue s'WARA understands the passage differently : ^ The kinsmen shall not bo compelled to 
* give up to him wealth received by them being his own patrimony :* they shall not be compelled 
to share it with him ; but he must be msuntained by them with food and raiment. Chu^d a'man'i, 
again, follows the other reading, but with a different interpretation : ^ The kinsmen shall not be 

‘ compelled to give up his father’s wealth, received by them, though not their patrimony.’ 

19. As the case may be."] A dumb man or the like may have either natural offspring or issue 
raised up to him by his wife. But the impotent can only have issue so raised. S ricrTshn'a. 

Allotments according to the pretensions of their father s,’\ Such allotment as their fathers 
would have had if capable of inheriting. Acuyuta. 

Such share as should have belonged to their respective fathers, according as these may be either 
•ons of a Brahman t woman, or of a Cshatriydj or of a woman of another tribe. S RrcRfsiiN a. 


* Mxxv, 9. 203. 
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their fathers. Their daughters must be maintained until married, and their child- 
less wives must be supported for life. It is so declared bj YaVnvawalcva: 

Their sons, whether legitimate or the offspring of the soil, arc entitled to allot- 
“ ments if free from similar defects. Their daughters also must be maintained 
until provided with husbands. Their childless wives, conducting themselves 
aright, must be supported ; but such as are unchaste, should be expelled ; and 
so indeed should those who arc perverse.”* 

20. Thus it has been explained, who are persons incompetent to inherit. 

• If A^j>'VAWALCYA| 2. 142 and 143. 
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CHAIPTEIR VI.' 


Effects liable, or not liable, to Partition. 


SECTION L 

1, In the next place, effects which may be divided, and such as are 
exempted from partition, arc here explained. On that subject Ca'tya'yana says, 
" What belonged to the paternal grandfather, or to the father, and any thing 

else f appertaining to the coheirs, having been] acquired by themselves ; must 
y all be divided at a partition among heirs.'' 

2. And any thing else.] Here the particle ' and* is connected, in the sen- 
tence, with the term * themselves viz. ‘ acquired by themselves or, as implied 
by the conjunctive particle, acquired by another person ; but his acquisition must 
have been made through the common property Qor else by joint personal labour*]. 
Such is the meaning. 


1. To ihe paternal grandfather.^ Meaning any relation in general. SeiceYshna and 
Achyuta. 


* Cnv'n'A'MAa'i and S' 
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3. Menu and V isiin''i; declare indivisible what is gained without expen- 
diture. " What a brother has acquired by his labour, without using the patri- 

mony, he need not give up without his assent; for it was gained by his own 
" exertion.”* 

4. Since the patrimony is not used, there is no exertion on the side of the 
others, through the means of the common property : and, since it was obtained 
by the man's own labour, there is no corporeal effort on the part of the rest ; it is, 
therefore, the separate property of the acquirer alone ; for the phrase ” it was 
y gained by his own exertion,” is stated as a reason, 

5. So Vva'sa ordains : What a man gains by his own ability, without re- 
lying on the patrimony, he shall not give up to the coheirs ; nor that which is 
acquired by learning.”f 

6. Since it is expressed in general terms, ' what he gains solely by his 
' own ability,* all property, so acquired, being his own, is not common. But, 
as the gains of science, though obtained • by the man’s own ability, arc shared 
by parceners equally or more proficient in knowledge, the phrase ” nor that 
" which is acquired by learning,” is subjoined for the sake of excluding illiterate 
or less learned parceners. 

7. So YA'jNirAWALCVA directs ; “ Whatever else is acquired by the copar- 
" cener himself, without detriment to the father’s estate, as a present from a 
'' friend, or a gift at nuptials, does not appertain to the coheirs.”^ 

8. Here, the mention of " a present from a friend ” and so forth is intended 


S. Separate ac- 
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6. His Acquired with his own wealth and by hrs own labour only. 

Aot common.] Not liable to be shared with the rest of the brothers. S'Ri 


• Mirifo, •. <00. ViSBft'v, 18. 49. Vida iafra, ^ SI. The tccond baK of the it read otherwUe in Uu 

jUfit'iesflara, Ch. 1. Sect. 4. V 

f Vide infra. ) 55. X YViNYAWALCTai 9. 119. Vide infra. S 33. 
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for illustration only ; since it is in such modes that acquisitions are usually made 
without expenditure. 

9. So Mf.nu likewise sjiys : “ Wealthy however, acquired by learning, 
“ belongs exclusively to him, who acquired it; and so does any thing given 

by a friend, received on account of marriage, or presented as a mark of 

respect.”* 

10. Vva'sa [delivers a similar precept :] '' Wealth gained by science, or 
" earned by valour, or received from afiectionatc kindred, belongs at the time 
“ of partliiou, to him [who acquired it;] and shall not be claimed by the 

coheirs.” 

11. What is obtained through favour or the like, from a father, uncle, 
or other kind relations, is received from affectionate kindred. 

12. Na'reda similarly says, '' Excepting what is gained by valour, the 
" wealth of a wife, and what is acquired by science, which arc three sorts 
y of property exempt from partition ; and any favour conferred by a father. ”f 

isiniiotattane. 

9. Erclusively."] An illiterate person, and one of iuferiour learning, are thus excepted. S al. 
CltVsIIN A. 

On account oj marriage.^ IlGCcivcd from a fathcr.la.law^ on account of becoming his soii-in* 
law. S ri crYphn'a. 

As a mark of respect*^ Obtained by officiating as a priest. S'ri'crisiin'a. 

As a mark of respect at the time of giving a mad^huparca. The interpretation of the word 
mad'huparcica^ by Me'd’ua'tit’iii and Go'vinda-ra'ja, who explain it ‘ wealth gained by olTici- 
ating as a priest)* is erroueouS) since that is gained by science (See Ca tya^yana;};.) Cullu ca 
B ilAT T a, ‘ 

11. Received from affectionate kindredf] Since property, termed Sauddifica^ is exempt 
from partition as being the separate property of a woman (C. 5. Sect. 1. § 21.), the author expounds 
the term otherwise. Maiies'wara. 

12. The xoealth of a Since the separate wealth of a wife cannot be supposed liable to 

(lartition, (for It is her peculiar property,) the author expounds the text otherwise, S RicnihiiN a. 


kNu, 9. 206. Vide iulra. ^ 31. 


i JSa'aeda, is. 6. Vide infra. S 


Vide Sect. 2. i 1. 
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What was received at the time of obtaining a wife is here called the 
'' wealth of a wife;” meaning effects obtained on account of marriage. Except' 
ing these acquisitions (§ \%.), let him divide other property; for this phrase U 
here understood, as expressed in another sentence.* 

By these and other similar passages, the circumstance of the property 
having been acquired by valour or the like, is not stated as a sufficient reason for 
its being exempt from participation ; since a distribution even of property so 
acquired, is expressly ordained iu certain cases. Thus Vva sa directs a partition 
of effects so gained, with the use of the common goods. “ The brethren parti- 
“ cipate in that wealth, which one of them gains by valoui or the like, using any 
common property, cither a weapon or a vehicle. To him two shares should he 
“ given: but the rest should share alike.” So Na'ueda ordains: "lie, who 
" maintains the family of a brother studying science, shall take, be he ever so 
*' ignorant, a share of the wealth gained by science, f 

15. Since the term "maintained” is exhibited in the singular number, if 
the family of the brother, who is studying science, be made to prosper by another 
brother at the expense of his own wealth, or by the labour of his body, then he 
also has a title to property gained by that science. 

9(imotattoti0. 

14. tenoranl.'\ Illiterate. S'bIcrisuna. 

15 Since the term it exhibited in the singular number.'] For it may be inrerred from the 
«Se of the singular number, that the aet U independent of any thing else. This independency 
is an independence of the common property, as well as of the separate property of their brother, 
or coheirs. Hence, if the support were afforded by two, or by three, unlettered coheirs, all t eso 

ihall participate. S bicrisun'a. . • r 

By exhibiting the term in the singular number, an exception to the joint properly is ini ica , 

and not exclusion of other brothers supporting the family by their labour, or by the expenditure of 
their own wealth. Hence two such brother, would also take a share of the property gaioed through 

science. Maiib'svara. 
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16. So l^the same legislator says,3 ” ^ learned man need not give a share of 
f' his own acquired wealth, without his assent, to an unlearned coheir ; provided 
“ it were not gained by him using the paternal estate.”* 

17. The word "paternal” intends joint property. What has been gained 
by him ivithout using that, a learned man need not give up, against his will, to an 
unlearned coheir. But to a learned or instructed coheir, he must give a share 
of any thing acquired by him, even without tire use of joint property. Accord- 
ingly Gautama says, " His own acquired wealth, a learned man need not give 
" up, against his inclination, to unlearned coheirs.”! 

18. What is gained by his personal labour on his separate funds, being his 

own acquired property, he need not give up, if he be unwilling to surrender it,' 
unto unlearned coheirs : but be must yield it to learned brethren, 

19. This, however, relates only to the gains of science. So Ca'tva'yana 
declares ; " No part of the wealth, which is gained by science, need be given by 
" a learned man, to his unlearned coheirs ; but such property must be yielded by 
" him, to those who are equal or superiour in learning.” 

20. The word learning, expressed in the text, f and occurring there once 

[2 is connected with both terms, " equal” and " superiour.” Therefore, it 

must be yielded to such as are equal or superiour in learning : but those who are 
less learned, or who ate unlearned, have no right to participate. 

Slnnotstioiui. 

16. Using the paternal estate.] Tliis regards the employment of funds othertrise than for 
food and raiment: for wealth must be used for such purposes ercu by a person remaining at home. 
Chu'd a'man'i and S'RicafsuN'A. 

17. Inlends.Joint propcrtif.] Else, there would be no partition, if the estate of the grand, 
father or other ancestor were used. 

19. This relates onljf to the gains of ecienee.] For any other property, acquired by 
himself, need not be surrendered, either to learned or unlearned coheirs. S ricrisiin a. 


, 13. 11, 
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Si . Since it appears from these and other texts^ that partition does or does 
not take place, in the case of wealth acquired by science, Yaloiir or the like, 
according as joint property is or is not employed; and since this alone is the 
reason; a revealed maxim, containing* that term only, must be inferred in 
words such as these, ^ divide that, which is acquired by use not one contain- 
ing also the terms gained^ by valour* and so forth : for the purpose is accom- 
plished by the general maxim, which must necessarily be inferred. 


The 
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ta 
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23. This is precisely the object of the reasoning taught [in the Mimunsa J 
under the head of Ho Idea. 

23. Or the same meaning may be deduced from reasoning [without the 
trouble of inferring the origin of the rule from a lost passage of scripture'*!. 
That, which is acquired by a person, belongs exclusively to him. so long as be 


<30 

iiriuud by (he 


S3. Or (he rule 
may be ti^ronud- 
cd on rcuiiuo : 


annofattoniK. 

21. Since this alone is the reason*^ Since the making of the acquisition with or without 
the use of such property is alone the reason: since acquisition with the use of il is a ground of 
partition; and without such use, a ground of exemption from partition. S'liicRfsirN A. 

The general maxim which must be inferred.^ One, as aborc stated^ which docs not contain 
the terms ^ gained by valour &c.’ For it would be needless trouble to assume a maxim containing 
these terms, in such form as follows ; ^ divide that which is gained by valour or the like without use.’ 

S RICRISUN A. 

22. Reasoning taught under the head of Ilolaca.j It is the 8th topick (ad'hicarana) of 

the 3d chapter of the 1st book. The purport of it luay be thus stated: the Iljldcd or festival of 
the spring (Fasantbtsava) is celebrated by the Prdchifas dr eastern Indians; and, in like manner, 
other observances are peculiar to other people: that is, (as remarked by commentators,) Udvrlshum 
bha^yajnjay which consists in driving a bull after worshipping him, is practised by the Udichyas or 
northern Indians; Ahninaibuca or worship of certain trees, or other particular objects, 

as deities, by the J)acshtndtyas or southern Indians, These local usages are concluded to be 
founded on some precept; and the precept is inferred to be a general one, not a special one restricted 
to the particular people among whom the usage prevails. Vide C. 2. § 40, 

23. In proportion to the amount of his allotment,^ In the case of wealth gained with tho 
use of the common stock of brothers ranking in dilTercnt tribes, the use has been of four shares 
appertaining to the son of the Brahman i wife, and three, two and one shares belonging to the sons 


• MaubVwara, Achvvta Ac. 
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lives ,* if there be no special rule [to the c<Hitnupy] : but, where the exertion 
of one is merely through the joint property, and the other contributes to the 
acquisition by his person and wealth, 4 & 1*1110 suggested by reason, that the 

one shall have a single share, and the other two. Hence likewise it follows, 
that, if the joint stock be used, shares should be assigned to each person in pro- 
portion to the amount of his allotment, be it little or much, which has been used. 


S4. Ca’'tya''v- 
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Moreover the text of Ca'tya'vana [is similarly founded on reason.] 
" When brethren separated in regard to the patrimony, and subsequently living 
anew together, make a [second] partition, he, from whom an acquisition haf 
proceeded, shall again take a double share.'* 


25. S^nirAiiA’jf 
cxjioKitiou of 
tlic text. 


25. This is expounded by S'ni cara as signifying, that ' a reunited parcener, 

* who has made an acquisition with the use of the joint stock, shall have two 

* shares ; and the rest, one apiece. ' 


on ficpunife 
fundff, IS Kcvc- 
ral property. 


26. Hence it appears to be the opinion both of the saint and of the 
commentator, that wealth, gained with no use of the common funds, appertain* 
exclusively to the acquirer, even in the instance of a reunion of coparceners ; and 

t 

that such wealth is not joint property : since no special allotment is directed in 
the case of a gain made without use of joint stock. 


S7. 

proptM hi foil* a 

firhi partition. 


27. Such being their meaning, the same is equally proper for the unsq)arate(I 


Annotations. 

of (lie Cahdtriya and the rest. In such an instance^ their shares of the gala should be assigned in 
c.\act proportion to their respective allotmenls of the stock. S ricrishn'A. 

26. Of the saint and of the commentator.^ Of the saint ; that is^ of Ca tta'yana : for, 
.after specifying residence in the same abode, lie propounds a double share^ if the joint stock have 
b'cn used; and docs not direct an allotment in the case of wealth ac<xuired with no use of common 
fundjs. Of the commentator; that is, of Sricara: for he has expressly so interpreted the text. 
S iucrVshn'a. 

2“^. For rrasoning opposes that restriction."] As a precept of revelation is inferred in these 
tcruis^ ‘ the Iluidcd should be performed,’ to authorize the observance of that festival ; and not 
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coparcener, as for the reunited one : because residence in the same abode [which 
implies junction of property*] is equally pertinent as a reason, when separation 
has not yet taken place, as when it has been annulled. Since the text is likewise 
pertinent, as directing, that the acquirer shall have two shares of an acquisition 
made with the use of common property, it is not right to restrict it to the case of 
reunited parceners: for the reasoning, taught under the head of 
opposes that restriction. 


28. Besides, it is an uncontested rule, that an acquirer, as such, shall 
two shares of wealth gained by the use of joint funds : for that allotment has 
been ordained by a text [of Vya'sa] above cited (^14) in the single case of the 
use of common stock. It is not reasonable to assign two sliorcs only in the instance 
of an acquisition made by personal exertion upon separate funds : but something 
more [than two shares;];] would be reasonable ; either the whole, or something 
less [than the whole,§] Here, since something less [than the w’holef] has not 
been directed either by sages or by compilers ; and since it appears, that the rest 
of the brethren participate [in one case] on account of the employment of their 
common stock ; it is fit, that their participation should be null [in another case] 
where that does not exist. 


29. The rule, that the acquirer shall have twice as much as the rest, must 


Annotations. 

one containing the term Prachi/a Indicating the particular people who practise it : so a precept of 
revelation is inferred in these terms ^ the acquirer shall take two shares of wealth gained with the 
* use of common property;’ not one containing the term ^ reunited parcener^’ as a restrictive epithet 
of the acquirer. S^BiCRfsiipr'A. 

28 . Where that does not exist*^ Where neither the use of the joint funds, nor a common 
exertion of the rest of the brethren^ exists; either of which would be a reason for the participation 
of the coheirs. S hicrisun^a. 

and Achyuta. + Vide 22. 

"i ftod S'J Ibid. Ibid. 
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be grounded on reasoning: otherwise, [if its foundation in a passage of scripture 
is to be assumed,* and reasoning is not to be taken as its ground ;f J it would be 
necessary either to insert in the maxim of revelation in question, the condition of 
a gain made [by the father who is declared entitled to two shares;!};] or else to 
establish separately the title [of an acquirer to a double share, $] 

30. It is therefore true, that wealth gained without use of joint stock 
belongs to the acquirer alone, not to the rest of the coparceners. 

31. Moreover, a general maxim [of scripture ]) ] to this extent, ' Let all 
' share what is gained by an unseparated coparcener,’ cannot be inferred. For 
an exception to wealth acquired by valour or the like [without use of the joint 
stockf] does occur. Thus Menu says, “ Wealth, however, acquired by learn- 

ing, belongs exclusively to him, who acquired it : and so does any thing given 
by a friend, received on account of marriage, or presented as a mark of res- 


Slmiotattond. 

Oihcrzmc it tcould be necessary to insert If it be not founded on reasoning; the 

condition, that he be the acquirer, must be inserted in the revealed maxim ^ Let the father reserve 

* two shares for himself.* If then a passage of scripture be assumed in this^orm; ^ let the father^ 
^ who has made an acquisition, reserve two shares;’ a father, who had not made an acquisition, 
would not have a double share ; nor w’ould a brother or other coheir, who was the acquirer of the 
property, have a double allotment. The author therefore adds, ^ or else to establish separately 

* tlic title.* The distinct rii?ht of an acquirer, independently of paternity or other particular rcla. 
tion, must be separately established. Consequently, since it would be troublesome to infer afouiu 
dation in scripture on both points, it is right to ground the rule on reasoning. S'kicrYsun a. 

31. Moreover u general maxim Sfc» cannot be inferred*^ If the rule were founded on rea- 
soning, the acquirer’s allotment should be proportionate to his exertion: and a general direction 
for his taking a double share would consequently be improper. Hence it is right, that the acquirer’^ 
double portion should be grounded on a general maxim of revelation in these terms, ^ the acquirer 
^ has two shares of what is gained before partition, and the rest have one apiece:’ accordingly, it 
is seen in the practice of the world, that, in the instance of wealth accepted as a present, though it 
be gained without use of joint stock, all participate on the sole ground of its being acquired by an 



* Maul's WARA. + S 

Ibul. 


*A, Cbw'd'a'maw'i &c. 

’’a and 
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** pect/’* So Mew End Vishn'u ordain^ What a brother has acquired bv his *>«* f't 

* ' ^ ‘ imd VliUK'v. 

"labour, 'without using the patrimony^ he need not give up without his assent; 

" for it wai gained by his o>vn exertion. ”f 

Sliv Without using.! This is connected likewise with wealth acquired by **• 

^ Dd thOE3 texts. 

learning ; for, in such instances also, a precept, ordaining partition if joint funds 
he used, does occur. 

33 . Thus YajNYAWALCYA says: Whatever else is acquired by the co- 
parcener himself, without detriment to the father's estate, as a present from a ^ 
friend, or a gift at nuptials, does not appertain to the coheirs. Nor shall he, 
who recovers hereditary* property, which had been taken away, give it up to 
the coparceners : nor what has been gained by science.’ So Na'reda : Ex- 
cepting what is gained by valour, the wealth of a wife, and wliat is acquired 
by science, which arc three sorts of property exempt from partition ; and any 
favour conferred by a fathcr.”§ Likewise Vya'sa: ^'Wealth gained by *ndVr- 
science, or earned by valour, or received from affectionate kindred> belongs, at 


l. JFiVA tDcaltk acquired bi/ learning.'] With the gains of science mentionej in the pre^ 
ceding text. (Menu 9. 206). S kicbishn A. 

The term, ^ gains of science/ contained in the preceding pas.iagc of Menu, is here understood. 


One commentator reads in Jimu^ta-vaiiana’s text anushajyatv ‘Misunderstood,” where the 
other reads $ambad?hyaU ‘‘ is connected.” Hcncc a difference in their manner of stating the same 

meaning, 

Jl precept ordaining partition docs occur,] Alluding to a passage aborc cited (§ 16), con- 
taining the reserration, protided it were not gained by him using the paternal estate.” Ciiu d a - 

HAITI andS nienYsHNA* 

33. Hereditary pfopertif.] TWs comprehends any common property. The same rule couse- 
flaently-kold* good io regard to the wealth of the brethren, which the, themscUes acquired. S m- 
CrYsBK^Ao 


• Mcifo. «. tw. Vide lupra. S 9, + MenV, 9 «08. 

t YaVmyawalcya, 2. 119 di 120. Vide supra. S '»• 


ViinN'n, 18. 42. Vide supra. S S* 

S Ka'akda, is. 6. Vide lupra. ^ 12. 
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the time of partiti<>n> to him [who acquired thall not he claimed by 

" ihe coheirs, "* 

34. Received from affectionate kmdredj Obtained from kind relations. 

35. " What is given by the paternal grandfather, or by the father, as a 
" token of affection, belongs to him £wlio receives it;] neither that, nor what 
“ is given by a mother, .shall be taken from him. What a man gains by his 

own ability, without relying on the patrimony, he shall not give up to the co- 
heirs, nor that which is acquired by learning, "f 

36. By thus excepting, under these and other texts, in regard to all the 
tribes and all the classes of mixed or of mediate origin, wealth acquired, with- 
out use of the joint stock, by the acquu*er’s own ability; whether effected by 
means of any science; or received from affectionate kindred (being given by a 
relative;) or obtained from a friend, or at nuptials, or with a token of respect; 
or gained by valour (that is, by coinbut or the like;) or earned by labour (that 
is, by agricuUurc, service, merchandize &c. ) ; every acquisition [[made without 
use of joint funds;j;] is c.vccptcd : therefore, since there can be none other, the 
rallcgcd] precept has no po: tiiience. 


jlnnotattans. 

34. O’l tuiniil front kintl 7\'la(wns,~\ 'riiis Is uot tautology j but merely intended to remiuj 
the reader ol’ a preteding remark, (Vide ^ ll). M Aiiu s w An A, 

JO. The tribes,^ Thv. iour tribed, Ih uh/nan u ii-c. 

Jarsrs of tntdiaic ori^in,^ Tiie AmbaskCfm^ the Cut'una &e. 

Ss^es of mixed vri^ia,^ The Rat^hm dru <S:c. S'hicrVmin a and Aciiyuta., 

77r<r allef'vd prtscepi has. no pcriinefic€»^ The precept alleged by the opponent must run thus ; 
^ divide what is gat nod by an imseparatcd coheir, other than the several specified sorts acquired by 
^ valour and so forth without use of joint funds.’ But that has no pertiBeiice» It has no such object 
as required a precept to reach it. The reason is stated; Since there is oone other:*’ that is^ since 
thciv i.'i lu case which hus not provided for by reasoning. The partition of wealth gained by the use 
joiut stock, being dcducible from reasoning, was not a case unprovided for. S kicrishn a. 


Vhlc yi't-rj. f 10. 


t Vidt* kupro. 


and 
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37. ' Or a ease or two ■ f of acquisition made without use of the common 

etock*J may be, in some manner, assumed, to which the precept may relate. 
Still those oases should have been declared by express words : since it would 
have been easy for the sages to have said, ' divide certain properly gained by an 
' unseparated coparcener:’ and such property would be, readily understood under 
its own name; better too than by using a long and circuitous expression, like 
this wealth acquired before partition, other than the gains of valour dtc. 
[acquired without use of joint funds for it is burdensome. And, if the pre- 

sent be intended as an exception, all the sages ought to specify every excepted 
term : for, without that, the meaning of " other than such” would be unex- 
plained ; and the restrictive words of the sages would consequently appear as 
idle as the prattle of children. But, if it be intended for illustration, then some 
one instance is negligently propounded by one author; and another by another 
writer ; and the omission of specifying the whole is right. 

38. Therefo-re the maxim is, 'divide wealth acquired with the use of the 
' (Common stock : ’ and particular terms, as the gains of valour &c., are inserted 
in the texts as in3tanc<'s. 


^nn0tatton& 

37. A oase or two maj/ be assumed.^ A trca.siirc, found by an un.separatcd coparcener, is one 
instance; and the rcceij'* of any thing given by a stranger, through coniTniseration, ocenrs as another. 
Since a partition of the.sc gains is not deduciiilc from reasoning, for they were not obtained by the 
use of joint property, how can it be said, that the precept has no pertinence ? The autlior proposes 
this doubt. S nrciusHN A. 

idle as the prattle of children,^ If it be severally declared ^ divide wealth other than the gainf 
of science;* ^ divide acquisitions other than those of valour;* and so forth ; a knowledge is not thuf 
obtained of what is meant by < property acquired before partition, other than particular specified 
sorts,* so as to distinguish what is liable to partition. Consequently, since it does not dotermme the 
proposed question whether a partition of such property shall or shall not take place, it is unmeaning, 

and therefore similar to the prattle of children. 
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$9. Hence the declaring of property common, mewdy became it was gained 
an unseparated coparcener, is not grounded on authority. 


40. Apanuiw 40. Besides, the text of Yajnvawalcva (''Nor shall he who recovers 

f>f Va'jjtva- 

**’ hereditary property &c.” § 33) is acknowledged by you likewise, as signifying, 
that, if one recover the property of the father, grandfather, or other ancestor, 
which has been taken away by any person, it appertains to him alone, not to th-e 
rest. Thus, [the author] denying the right of unseparated coheirs in the pro- 
perty, because it has been recovered, although a trace of 'the former right exist, 
denies the remoter title of the rest to wealth originally gained by the man liimself. 

a 

*1 41. It has been said by S'aicAHA, 'If wealth, acquired without using the 

' patrimony, belong exclusively to the acquirer, then effects, received in a present, 
' can never be shared with another brother ; for the receipt of a present cannot 
' be attended with expenditure of paternal wealth. It is indeed alleged, that 
' valuables are employed, at the receipt of gifts, for the gratification of the 

'donor; as a heifer or the like in the purchase of sacrificial materials; or as 
' milk for the support of life, during the sacrifice denominated Jpotishtotna, 


9[nnotati'ons. 

40. Denying.'] If the reading be niracurvat (in the neater,) the text of YAVNYAWALrrx i* 

flu* agent in the sentence. if nirdcurvan (in the masculine^) YaVnyawalcya himself is so. 

Mahes'wara. 

Unseparated coheirs,^] For the teat, containing no restriction^ relates to coheirs whotker sep- 
arated or not separated. S hi'cuYsun'a and Acuyuta. 

For^ smee the construction of the text is ‘ lie shall not gire at the time of partition^ that 
* vrhich he recovers / unseparated coheirs are of course inferred^ from its being understood to pre- 
cede partition. Chu oVman'i. 

Originalijf.'} "With no trace of a former right. S'RrcnisiiN a and Mahers Vara. 

41. j4s u heifer or the like,"] A heifer, one year old, is directed by rituals to be given for tlie 
purchase of the Soma or moon plant (Asclcpias acida) required for a sacrifice at which the juice 
of that plant is drunk. 

As milk during the Jyo'tishtVm'a.] A Brdhmana is allowed to drink milk during the celebra- 
tion of the Jphtisht'omay which lasts five days. This sacrifice is performed; by followers of the 
; for the specifick reward of happiness in hearea* 
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• Here the valuables are not employed for the gratification of the giver, since 

• his gratification, by receipt of other effects, is not requisite for a donation, 
' the intention of which is spiritual ; and, as the act of receiving is momentary, 
' nourishment for the person, who accepts the present, is not requisite, as it is 
' during the tedious celebration of the Ji/otishCo'ma, for him who by that 

* ceremony seeks cOlestial bliss.” 

43, That is futile : for instances often do occur, in the world, of expen- 
diture of wealth, by giving presents to induce a donation ; and, in tlic present 
age, wealth received in gifts is similar to that which is earned by service. 
Accordingly it is said, " In the Cali age, ^gifts are niadc3 to a follower.” 

43. And as for what is alleged [[by the same author^, that ‘ gratification 

* is no cause of receipt of presents, having no such operation, since long attcu- 
' dance is the cause ; and wealth, therefore, is not the occasion of such receipt 


Slnnotationsi. 

42. Expenditure of wealth hi/ /i^iving presents,"] By prcscntinfif agrocablc things &c. or, if 
the reading be upaJdna (instead of upahdra^) by giving bribes &c. S hi'crishn'a. 

Wealth received in gifts is similar to that earned btj srri’/cr.] Since a donalinn is obtained bjr 
long attendance, the expenditure of wealth is sometimes requisite for the support of life, S ri'- 
crisiin'a. 

A follower*"] One constant in attendance ; an earnest solicitor. This is connected with llio 
terms ^ gifts are made;’ for it is said In the first age, gifts arc made by going to seek an accepter ; 
in the second, they are presented to one invited fur the purpose; in the third, to one who solicits 
them; in the fourth to a constant follower.” S^ri'crishn^'a. 

43. Since long attendance is the cause.] Since presents arc also seen to be obtained by long 
attendance, gratification does not operate towards the receipt of presents ; and consequently is not 
the cause. S'ri"crTshn"a. 

Through the medium of gratification.] Only tbrougb that medium ; not by their own inde- 
pendent power. Therefore gratification is not uno])erative. S’^ri'crisun'a. 

If the effect be not produced S^c.] The particular disposition of the person is a concomitant 
circumstance. If the proper disposition be wanting, gratification is not produced. There is con. 
scqucntly no unoperativencss of it as a cause. But some say, this is an answer to the question, how 

can gratification be a cause of receipt of presents, since, in some histanccs, no present is obtained, 
though gratification be produced? S^aiScrIsu^'a. 

H h 
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44. TTI^ further 
ai'^uiucjitk. 


45. Repelled. 


' through the medium of gratification;’ that is still more Aiitle: for long 
attendance and the rest become causes of the receipt of presents, through the 
medium of gratification ; and. according to the diversity of men’s dispositions, 
[^gratification*] is seen to arise, in the mind of one. from pecuniary gifts ; of 
another, from long attendance or the like ; of some, from the mere evincing of 
particular qualities. If the effect be not produced, for want of ^n attendant 
circumstance, it must not be thence concluded to be no cause ; since, as is 

observed accordingly, gratification is produced by means which are not invari- 
able. 


44. It has been further urged [by the same author,] ' If [it be alleged,] 
' that wealth mediately accomplishes the receipt of presents, being employed 
' during attendance; since receipt cannot take place without contiguity; nor 
can this be without nourishment: that is denied; for nourishment, used for 
the support of life, previous to the celebration of a Jjjotisht'dma or other reli- 
gious ceremony, would mediately serve for that ceremony, since the Jyotish- 
to ina could not lake place without previous support of life : all food would. 
‘ therefore, be intended for religious ends, not for human purposes : and conse- 
‘ quciitly wealth, which supplies it, would be designed for sacrificial uses; and 
' the means of acquiring it would also be meant for the same end ; and thus tho 
' maxim, that the acquisition of wealth, wealth itself, and food, are adapted to 
' human purposes, would be contradicted.’ 

45. That is most futile ; for, although it mediately contribute to the celehra- 

^nnotattons* 

By means xehich are not invttriable.l It is cffuctcd by Tarious means, wbich arc indt'peadent 
of racli other. S kicjiiiiUN'A. 

44 . If U he Qlleg,cdS\ In some eopics of the text, * if* (yadi) is found ; and that reading i« 
right. In other copies it is omitted; but must be supplied. Maue> waka. 

'a aud MAusirii'wRA. 
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tioa of ihi Jydtisii'otna, food obviously .serves the immediate purpose of satis- 

r 

fying hunger ; aod being designed for human uses, it contributes to religious 
ends ; but there is no proof of its being intended for such ends ; nor does its so 
contributing operate towards such a result. How then should it follow, that 
acquisition of wealth, wealth itself, and food, are adapted to religious purposes ? 

46. Hence, {^because it was not intended for that purpose, though it con- 
tribute to the result,* or for the reason which will be stated,^] there is no room 
for the reproach, ‘ If wealth be acknowledged to contribute to the receipt of 
presents, by means of nourishment previous to such receipt, then, since no acqui- 
' sition of wealth can be made without nourishment from the time of the receiver’s 

* birth, every mode of gain would be accompanied with detriment to the patri- 
' mony ; and the restriction, “ without using the patrimony, ” (§3.) would 

* therefore not be inserted.’ For, lest the restriction become super/liioii.s, the 
text is understood to signify employment of wealth other than an expenditure of 
it adapted to nourishment and similar use. 


Sfnnotatte. 

45. There is no proof of its being intended for such ends.l Of its being meant for such 
-purposes; of its being designed for sacrifices. S iiicuYshn'a. 

For there is no proof of food being iiitendod for such ends; that is, for sacrifices. Mahe'- 

N o proof of the acquisition of wealth being intended for such ends ; that is, for sacrificial uses. 
Acuyuta. 

The commentator proceeds to notice Tariations in the reading of the text, which do not, how. 
€Ter, materially alter Ihe sense. 

46. IJencc,'] Because it was not intended for that purpose, though it contribute towards 
it. But some interpret hence’’ for the reason subsequently stated; that is, lest the restriction 
become superfluous &c. S'RicKYsiiN''A. 

Achyuta is the author who so interprets it. Chu o'a'man i gives the other explanation# 

The text is understood to si^nifyJ\ M>»ue8"wAHA remarks with disapprobation a different 
reading, (vackandrVhatwdt for vachandvthatwam from which, however, by supplying a 
sentence, he deduces the same meaning. 


46. An ob.jfc- 
tioQ obviated. 


aod S^rEcrKsun'a. 


i Acuyuta and Mauc's'wara. 
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47. 3foreover^ an expenditure of wealth for nourishment or other use, must 
ncccs.sarily be made even by a person remaining at home; and such expenditure is 
not designed for the acquisition of wealth ; but its having been actually intended 
for that purpose is a requisite fto its being the cause of the gain:*] consequently 
the supposition does not go too far, 

48. Accordingly [since its being actually intended for the purpose is posi- 
tively required ; its merely contributing to that end is not sufficient ;f] Vis'- 
WARU PA has said, ' When wealth is not acquired by giving [or using] paternal 
' properly, it is declared [by the sage8|] not to be common, any more than 
' wcallb received on account of marriage : it becomes not common, merely be- 
' cause property may have been used for food or other necessaries ; since that is 
' similar to the sucking of the [mother’s] breast.’ 

41). FIcneo, [because its being actually intended for that purpose is a 
requisite to its being the cause of the acquisition,^ though much wealth, 
belonging to the father, have been expended in festivity at the son’s initiation, 
or at his wedding, what is obtained by him in alms during his austerities as a 
student, or received on account of his marriage, is not common ; for that expen- 
diUire of wcallh was not made with a view to gain. 

hO. If is, therefore, demonstrated, that wealth, acquired by means of joint 
stock used for the express purpose of gain, is common property ; and no other 
is so. 

51. The same import may he deduced by abridging the substance of wlut 


latmotatioiui. 

A1. The supposition does not go too far.] There is not ground for supposing, that wealth, 

expended for nourishment, is the cause of an acquisition. Maiies wara, 

48. Not acquired by giving paternal property.] It is thus expressly declared, that the ex, 
penditnre must have been actually intended for that purpose. S ricrishn a. 
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]iai been expressed, after various disquisitions^ hy Jitbndriya, who says, ^ ^ 

' Whatever is acquired on separate funds is several property. Fur the sake of 

* perspicuity, ([gains of science and other particular sorts*] are specified by way 

* of example, in these and other words, ” Wealth, however, acquired by ieacningv 
" belongs exclusively to him who acquired it.”f Such sorts of property are 
' exempted from partition, because they are separate ; but even these sorts of 
' wealth become common, if there be a sufficient cause of a joint right. This 

* also has, for the sake of ready comprehension, been in certain instances described 
' ([in the writings of sages.];] by the circumstance of joint stock used ; in others. 

' by that of united exertion made; in some, by that of common relation.’ 


53. It has been, likewise, said by Ba'co'ca, ' The rest cannot have a right 
' to wealth gained by one brother through science, or similar means ; ([being ac- 
* quired without use of joint funds, and independently of the exertions of the 
' rest since there is no argument for it.’ 


5?. 

a like 

OpUilOO. 


53. The practice of dividing wealth gained by receipt of presents without 5*?. Thf prar- 

• ./ a t divulmg 

expenditure of joint property, which is observed to prevail among virtuous pco- 
pie, is not unsuitable, whether founded on the mutual afiTection of the brethren. 


latimotaftonfi. 

9t« But even thcM torti of wealth become comnion.'\ Such !;orts of wealth, being gainudn 
Lcicncei taloar, or tho like, aro joint property, if attended with a bulTicient cause of a joint 
right. Though tho wealth bo of such sort, it is common propi^rty* S niciudiiN^A. 

the circumstance of joint stock used.^ For example, ‘ The brethren partieipato &c,* (V ya - 
ai). Vide § 14* 

By that of united exertion made>’\ As in the toxt, * If all of thorn, being unlearnod, &c.’ 
(Memo, 9. 305.) 

Bjf that of common re/ation,J For instance, ^ After tho death of the father and tlio mother,* 
(Menu, 9* 104.) Vide C. 1. Sect, 1. ^ 14* 

And thus, if any thing bo gifon to one, expressly In consideration of his being the son of a 
person named; all tho sons of that person aro entitled to partake. S nicuTiUN a and Acii yuta. 



DAYA-BHAGA OF 


CHitP. 


or on a manly sentiment. Or [it may be thus accounted for; 3 people, observing 
Ihe partition of wealth received in presents, ( for presents are in general gains of 
science ; and, as such, the participation of coheirs equally or more learned is or- 
dained by a passage of law, though the property have been acquired without 
use of joint funds ; ) and not knowing, that this partition of the gains of learn- 
ing is made under a special rule respecting science, but erroneously supposing 
the partition to take effect because the wealth w'as gained by an unsepar-ated co- 
heir, liave done so of their own accord. It is not, however, founded on uniform 
practice. There is couscrjucntly nothing incongruous. 


^ text nf 
Mkmi 
pouuUed. 


r>4'. But, as for the text of Menu, (“After the death of the father, if 

" tlic eldest brother acquire any wealth, a share of that belongs to the younger 
0 

brothers; provided llicj have duly ciiltivaled science.*’^) the meaning of it 
is this ; under another icxi, plaring the eldest and younger brothers in the rela- 
tion of father and son, As a father should protect bis sons, so should the 
first born cherish his younger brothers; and they should behave to their elder 
broilicr, like children to their father, conformably with their duty respective- 
ly/’t) the youngiT brothers have a title in the wealth of the eldest, though 
obfaiiicd without use of joint slock, as tliey have in their father's acquisitions. 
But there is this ditTorence: that even the unlearned sons are eniitlid to their 
fatliiT’s acquired property ; but the learned brothers only have a right to par- 
ticipate in the wealth gained by the eldest. 


Slnnotationst. 

51. If the eldest brother acquire any iDeulthr\ If he alone acquire it by liis labour, with a 
separate stock. S uiVrishn a. 

Placing brothers in the relation of father and joa.] After the death of the father; for the 
text occurs under that head. 

brothers have a title in the wealth of the eldest.’] Not in that which is acquired by 
the mUUllcinost. S'uiciusiiN'A. 


* MrNUj 9. 204. 


t Mkkv, 9. 108. 
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55. This interpretation is right ; for the terms of the text would else be- 
come unmeaning ; expressing ' after the death of the father’ if the eldest bro- 
ther &c.’ ' provided they have duly cultivated science.’ 

56. Consequently it was an inaccurate assertion^ that another unseparated 
brother participates^ on the sole ground of tlie acquisition being made by an un- 
separated coheir. 


SECTION 11. 


Dejinilions of the various sorts of acquisitions ^c. exempt from partition. 


1. On (his [occasion, or among topicks liinlcd,*] the gains of science are 

explained. Upon that subject Ca'tva'vana says, ” \Vha( is gained by the solution 

" [of a diflicultv], after a prilze has been oflered, must be considered as 

" acquired through science, and is not included in partition [among coheirs], 

“ What has been obtained from a pupil, or by officiating as a priest, or for 

" [answering] a question, or for de(crminii:g a doubtful point, or through 

display of knowledge, or by [success in] disputation, or for superiour 

0 

[skill in] reading;, the sa 2 ;es have declared to be the gains of science 
and not subject to distribution. The same rule likewise prevails in the arts ; 


annotations* 

55. Jor fhe ierms of (he text would else become unmeaning Thoy would bo .suporfluoui, 
if the younger brothers had a right, siiiijtly as sucli, to thegaiii.s of the eldest generally. S uickVsun a. 

After (he death of the father Ilcncc it appears, that the younger brother.s do not participate 

in the separate acquisitions of the eldesf, male wiiile the f.ither was living, S nicrtVsiiN A «lc, 

1. On this.^ Among those sorts of partible property. If Ihe reading be atra^ here*’ instead 
of tatra there,” (he sense is, ^ on this opportunity.’ S iiiciusiih, a. 


65. Confirma- 
tion of (hut cv 
positiou. 


56. Conclusion. 
Ciains arc not 
s^aicil on (lie 
fcitupU* f^rouud 
of paiccuery. 


I. Cains of 
ncicncc ilcscrib- 
eil liy ('a'^xva'- 
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*' for (Be exects al> 0 Te the price [of the common goods], and that which it 
•’ rained through skill by winning from another a stake at play, must be 
*' considered as acquired by science, and not liable to partition, 8o VrThas- 
FATi has ordained.*' 


f. Pint 
A pri*e for iho 
loUition of a 
diificulty. 


• If you solve this well, 1 will give you so much money : * alter tucb 
an offer, if one solve the difficulty and obtain the prize, it is not subject to 
distribution. 


X Second sort. 
Fee for in- 
Btructing a pu- 
pil. 

4 . Third sorf. 
Fee for offi- 
cial ing at reli- 
gious rites. 


3. From a pupil.] From a person insfructed by the acquirer. 

4. By officiating as a priest.] Received as a fee or gratuity from a person 
employing him to officiate at a sacrifice. 


5. The**? are 
dnrs, not gra- 
tuitioR. 

S. FonrMi anrt. 
A reward for 
Solving a ques- 
tion. 


5. These are fees, not presents ; for they are simitar to wages or hire. 

6. So, a question relative to science being resolved, if any one, through 
satisfaction, give any thing which had not been previously offered. 


7. Fifth sort. 
A Toward for 
cloarm,r a 
cloubirul point 
or lor (lor 
;t ill {gated 
Uom, 


7. Also what is obtained by clearing the doubts of one, by whom an offer 
has been thus made : " To him, who removes my doubts on the meaning of this 
" passage, 1 will give this gold.” Or [it may signify a fee, such as] the sixth 


77te ercefs above the prfce.l Having taken gold or the like belot^lng to the joint stock, and 
having made bracelets or similar things, the value, which is thus suporadded by the skill of the artist 
to the price of the gold &c., is an acquisition made through science. S^ricrYshn a. 

zeinnin^^ a stake at A wager, previously staked, which is won by superlour skill in 

play. S'RicnYsiiN'A. 

5. These are fees,^ To obviate the seeming tautology In the enbseqnent mention of a present 
obtained through the display of learning, after noticing a reward for resolving well a difficult 
question ; the author says ^ it is a fee, not a present.’ It is not obtain^ bj the mere acceptance 
of a gift. S ricuYshn A. 

6. A (lucfition relative (o science being rciofFcJ.} A proper answer having been given i# n 
question proposed. 
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part or the like^ received for a correct decision l)e<wecn two litigant parties^ who 
apply for the delerminalion of a dubious and contested point. 

8. Likewise, what is received in a present or the like for displaying his 
knowledge in the sacred ordinances and so forth. 

9. So, ill a contest between two persons respecting their knowledge of 
sacred ordinances, or in any other controversy whatsoever concerning their respec- 
tive attainments, what is gained by surpassing the opponent. 

10. Likewise, where a single article is to he given, and there are many 
competitors, what is received for reading in a superiour manner. 

11. Also, what is gained by painters, goldsmiths and other artists, through 
skill in the arts and so forth. 

J3. In like manner, what is won by beating anofher at play. 

13. All this is exempt from being shared with the rest of the coparceners. 
The meaning is as follows : w'hatevcr is acquired by any [skill or] science, be- 
longs to the acquirer, not to the rest. For illustration only, it has been stated at 
large by CA''TVA"yANA, to obviate the errour of Snf cara and others. 

14. Hence, [since it as enumerated by Ca tya^vana among ihc gains of sci- 
ence;^] what is obtained in a present by displaying and making known liis own 


Slmiotations. 

0. Gained hy surpassing /he opponent,^ liecuived on tcrininalui^ the contest hy demon- 
strating the proposition: having been previously staked by the disputant, or being generously given 
by the king. S RiCRlsiiN'ii. 

la. For illusira/ion.’} For an example of wealth gained by science without use of joint 
funds. S'lifcRTsHif A and Acuyuta, 

77ie errour of S ricara and others.'] Their mistake in supposing an acquisition to be subject 
to partition simply because it was obtained by an unseparated coparcener. S ricrYsiin a. 


Kk 


8. Sivtb Rorf 
A reward for 
ay of sci- 
ence. 


U. Seventh sort* 
A 

or m.'ilii* V »' 
u 


IC 

A for 


artist. 


le. Tenth 
A stake won by 
skill in play. 

III. They arc in 
f^4‘iieral exempt 
fruui |>ariiiiua. 


is n 
(o a 

Jeariicd man. 


and Acuyuta. 
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o\v]p:i"Oj is also an acquisition made by science; for a present is given to a 
learned man on account of his learning. 


15 . 15. So Yama: “A man endowed with science, regular in [the performance 

of hisl duties, contented, patient, wiih subdued passions, of strict veracity, 

'' grateful, disinterested, kind to cows, careful of them, generous, a performer of 
" sacrifices, and a priest, the sage pronounce to be a worthy object. But a pre- 
sent should not be conferred on such as neglect rigid observances, or are ig-no- 
rant of holy tc.vts, or merely live by their class: for a stone transports not a. 
stone [[over the strcainj.” 

16. The pr#- For, it is in right of his learning, that he is a fit object of gifts; and 

sent is fjiven oil 'a o b/ w 

liccouiit or ' A 

hyiiiiinp unlcariicd men arc unworthy objects. 


17. A di/Trrent 
r iMstructiuii re- 
tulcd. 


17. Hence, what has been alleged by some one, that the gains of science 

signify such gifts [only*] as arc received on account of teaching; must be rejected 

« 

as having been said for want of seeing the text above cited : and because the word 
science ( vidijd ) being derived from the root vid to know, signifies any knowledge 
f or skill]. 


otijoctiuu 


IS. As for what is ohjcelcd by S'liicAKA, that ' by pronouncing wealth 
* received in presents to be the earning of science, receipt of presents, instruction 


Clniujtattons. 

17 . For want of seeing the text above ci/cd.Ji Muaning the text of Ca tta'yana. (§ 1.) 
S UICRISIIN A. 

It must be rejected as inconsistent with the sense of the above cited text of Yama. (§ 15.) 

This commentator appears to have read vachandrthadars'anat ^ from seeing the purport of 
‘ thf text;^ in place of vackanddars'andt ^ for want of seeing the text.’ 

18 . Bj/ pronouncing wealth received in presents to be the earning of science f\ S'ricara’s 
moaning is, that, if the fee for assistance in sacrificing be a gain made through science, because it 
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' of pupils, and assistance in sacrifice, are confounded that is verj futile; since, 
although presents and the rewards of teaching and assisting at sacrifices, and 
other particular sorts, be connected as being equally gains of science; yet the 
several sorts are not confounded: for still the rewards of teaching and of sacri- 
ficing are not presents; and it is an uncontested truth, that a black bull, a red 
or a pied one, or other individuals, though equally bulls, are not confounded. 


19. Accordingly, f as they are not confounded,* or because things generi- 
cally similar are specifically different ;t therefore,] since [it may he asked] 'how 
docs the sage, by pronoiiiiciiig what is received from a pupil or for ofiiciatingas a 
priest to be the earning of science, fail in discriminating the rewards of teach- 
ing and of sacrificing?’ the allegation [of their being confounded, J] merely by 
way of offering an objection, must be rejected. 


20. Catva'vana propounds the gains of valour &c. " When [a soldier] 
" performs a gallant action, despising danger; and favour is shown to him by 
his lord pleased with that action ; whatever property is then received by him. 


€C 

tc 

fc 


rc 


shall be considered as gained by valour. That and what is taken undci a 
standard, arc declared not to be subject to distribiitionr What is seized [[by 
a soldier] in war, after risking his life for his lord and routing the forces of 
the enemy, is named spoil taken under a standard/’" 


Slnnotations^ 

).> by science that the man was fitted for officiating ; and if the reward of teaching and the receipt 
of presents be so likewise ; then all three, being the gains of science, are confounded. S aicaisiiN a. 

A black bull,] Ntla^ the term here used, signifies blue, and U frequently employed in the 
sense of black; but the sort of bull intended by that term, in the selection of a steer to ho 
consecrated and let loose at obsequies and on certain other occasions, is one of a red colour, with 
brown head and tail, and with white hoofs and horns. 

* A red one,] Capila : When applied to a cow, this term signifies one of the colour of lac die, with 
black tail and white hoofs. 


repel leJ. 


tucuL refuteJ. 


ra of 

valour d( 
nl by t' 

A k AMA. 


Acavuia. 




■4 



SI. Nuptial pre- 
aents explained 
by the fame 
author. 


2ii. Expo.cltioo 
ol' (he text. 


S3. Other sorts* 
not Jiahle to 
partition^ cmi- 
fiie rated by Me- 
nu aod Vibu- 
NU. 
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21 . ''Bui wealth received on account of marriage is considered to be 
" (hat M'liich has been accepted with a wife.” 

22. The meaning is, received at the time of accepting a bride. 

23. So Menu and Visiin'u state other sorts of property exempt from parti- 
tion. " Clothes, vehicles, ornaments, prepared food, water, women, and fur- 
“ niture for repose or for meals, are declared not liable to distribution. 

24. Clothes. 3 Personal apparel and raiment intended to be worn at assem- 
blies. 

Vcliicles .3 Carriages or horses and the like, 

Ornaments. 3 Rings and so forth. 

Prepared food.] Sweetmeats &c. 

Water.] Contained in a pond or well ; as suited to use. 

Women.] Other than female slaves. 

Furniture for repose or for meals.] Beds, and vessels used for eating and 
sipping [or drinking] and similar purposes. 

Slnnotatta, 

. Received at the time of accepting a bride This is indefinite; for the snme jnust be 
likewise understood of other property receired in consequence of becoming a son.in.law. S rI« 
cnisiiN A. 

24. Suited to tt3e.3 Adapted to employment. As much should he taken by each person as 
will supply his wants. There is not, in this instance, a restriction of equal shares. S'RicRTsiiPf a. 

Other than female slaves.'] Since the partition of a female slarc is directed by VrYuaspati, 

A single female slate should be employed in labour, in the houses of the seteral coheirs 
successively + ) the author say.s, * other than female slarcs.’ S ricrYsun^a. 

Female slaves."] Moaning women kept for enjoyment. Maiie's wara. 

Accordingly Gautama says, No partition is allowed in the case of vomen connected [with 
one of the parceners].*’ + Achyuta, 

Furniture for repose ^c.] The words are ybga^cshcma^prach&ran cha. The Retndcara 


Menu, B. 919. But not found In 
Vtde MtiaCihurdf C. I. Sect. 4. 


iT'o^t Ittstitotei. 


Vide C. 1. 
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25. SoVyk'sa.: "A place of sacrifice, afield, a vehicle, dressed food. 
'' water and women, are not divisible among kinsmen, though [transmitted^ for 

a thousand generations.” 

26. A place of sacrifice.] The spot, where sacrifices arc performed ; or 
else an idol ; not wealth obtained by sacrificing ; for that has been noticed as 
being the earning of science. 

27. Thus Ca'tya'yana : “ The path for cows, the carriage road, clothes, 
and any thing which is worn on the body, should not be divided; nor what 
is requisite for use. or intended for arts : so VrUiiaspati declares.” 

t 

28. Requisite for use.] What is fit for each person’s use ; as books and the 
like in the study of the Vedas &c. That shall not be shared by ignorant 
brethren. So what is adapted to the arts, belongs to artists ; not to persons 
ignorant of the particular art. 

29. Also S'anc’ha and Lic’hita: No division of a dwelling takes place; 
nor of water pots, ornaments, and things not of general use, nor of women, 

y clothes, and channels for draining water. Praja'pati has so ordained." 

30. A house, garden or the like, which one of the coheirs had constructed 
within the site of the dwelling place, during the father’s life time, remains bis 


annotations^ 

expounds ybga^eshema the counsellor and priest; and prachdra the path for cotvs and ether 
cattle &c. Achyuta. 

These terms are otherwise explained in the MUdeshard, C. 1. Sect. 4. ^ 23. 

28. As books 4rc.] If there be other ctl'cets of equal Taloc with the buoks, these shall be 
retained by the learned brethren; and other chattels shall be taken by the illiterate coheirs. 
This must be inferred. Else, if the hereditary property consist in books only, the illiterate heirs 
might be deprived of subsistence, if they had no right of participation. S ricrishn a. 

29. Things not of general use.^ As books for illiterate persons and so forth. S ri'crTshn^a, 
Channels for draining water RAonuNANDANA reads apdni I'rachdra^-raVh^dndtn ; ‘ water, 

5 vessels and roads;* in place of apdm prachdrdri^hdndm^ ^ channels fur draining water.* 

L 1 


25. 

enumerates 
empteU articles. 


26 . interpreta* 
tion of (be text 


S7. CA"rY\'v. 

ANA Bperitics 
Other exeiupt* 
cd articles. 


2R. Meaiiinpof 
tlie pusbaj^c. 


99. K 

and loi-'iiiTA 
exempt certain 
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81. Hcrcdhary 
property reco- 
venod h in cer- 
tain cBtCi eX* 


. Aft derlarcd 
by Menu. 

Such pro- 
perty belongs 
to the perttoti 
recovering it. 


tiou of UUe text. 


VATi declarer 
projierly 
eil or recovered 
exempt from 
partition : 


t, afk'f (he 
ricjiiUc of (he 
arquirer, ii Isr- 
c^ually divided. 
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indivisible property : for his father has ajssented by not forbiddiog the ccnistruc- 
tion of it * 

SI . S 04 even property inherited from the paternal grandfather, which lias: 
long been' lost, and is not recovered by the rest through inability, or through 
aversion from £the efforts requisite for its] recovery, belongs exclusively to the 
father, if recovered by him on his own funds, and by his own labour ; and is not 
common property. 

32. Thus Menu ordains : If a father recover the property of his father, 

'' which remained unrecovered, he shall not, against his will, share it witli the 
" sons, since in fact it was acquired by himself.”* 

33. Property appertaining to his father, not recovered by the sons ; not 
retrieved by them. The other readings, anavdpya and anavdpyam j^in place of 
anavdptam,] are unfounded. 

34. V iitiiASPATi says, “ Over the grandfather's property, which has been 
“ seized [by strangers] and is recovered by the father through his own ability, 
“ and over [any thing] gained by him through science, valour or the like, the 

father’s full dominion is ordained. He may give it away at his pleasure, or 
“ he may defray his consumption with such wealth; but, on failure of him, the 
" sons are pronounced entitled to equal shares.” 


Slnnotations;. 

83. The other rcadini^s are unfoiimled,~\ For, according to one reading, something most 
bo understood ; and according to the other, a term must be taken in a secondary acceptation. 
S lu crYsun'a. 

31, Equal shares,"\ The spccirying of equal sharcji forbids the deduction of a twentieth part 
fur th(' eldest. CiiuVa^man'i and S'ricrishn'a. 

lie maij defray hh conmmption with such wealth All the copies, which hare been collated, 
agree in reading hhbgan chaiva tath dhandt ^ he may defray his consumption with that wealth.^ 


^ Menu, 9. 900. 
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Through bis owu ability.] 


lonal exertion.. 


The author thus indicates a separate per- 


36. In bo^ texis^ the term father “ is indefinite: for a reason [of the 
precept] is stated; '' since in fact it was acquired by himself." 3^.). 

37. Thus the rule must be understood in the instance of any such hereditary 
property^ other than land, exactly as in the case of property not hereditary, but 
acquired by the man himself, 

38. S'anc’ha propounds a special rule regarding land. "Land, inherited 
in regular succession, but which had been formerly lost, and which a single 

" [heir] shall recover solely by his own labour, the rest may divide according to 
their due allotments, having first given him a fourth part.” 

39. By the term " solely ” the author intimates, that neither common funds 
were used nor joint personal exertions made. Still it does not become the separate 
property of the person retrieving it ; but a fourth part of the land recovered must 
be given to him in addition [to his regular allotment ;] hy force of the word 
land ; and because there is no reason for supposing it to be vague. 

40. Thus have been explained both what is divisible and what is exempt 
from partition. 


35. 

of tbe text* 


89* And of the 
prioedhtf po«* 
Hie (Vw) 


S7. The rule ft 
the same in rc* 
gard to proper* 
ty rceovered 

Exoept land. 


provides anile 
for one cose of 
land. 


The ftcqui- 
rtM' has & fourth 
pari 


in addition to 
his ovn regular 
trharc. 


But, in every other compilation, as the Retndcara, SmrttUhandricu, Calpataru &c. Uic reaJwg is 
bhdean instead of bhbgan : ‘ He may make a distribution of such wealth.’ 

ot « i., • .i- a pa,, .f .la l.»a a. .a._ 

* dition, to the person who recovered it, all the coheirs, together witii him, shall lake equa ' 

It is not understood from the term " the rest,” that a fourth part only shall be given to him: font 
would bo au unequal rule, since the person, recovering the land, would receive less than his coheir^ 
if there be one or two sharers unconcerned in the recovery, S 
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CHAPTER VIE 


Oti the participatioii sons born after a partition. 


rji 

1. JL HE share of a son born after the partition of the estate is now 
declared. On that subject Menu and Na'beda sajr, " A son, born after a divi» 
" sion, shall alone take the paternal wealth; or he shall participate with such [of 

the brethren,] as are reunited with the [father.”]* 

2. If the father, having separated his sons, and having reserved for himself 
a share according to law, die without being reunited with his sons ; then a son, 
who is born after the partition, shall alone take the father’s wealth ; and that only 
shall be his allotment. But, if the father die after reuniting himself with some 
of his sons, that son shall receive his share frou^ the reunited coheirs. 

3. Thus Gautama says: A son, begotten after partition, takes exolu- 
" sively tl»e wealth of his father.’ 


2. Having reserved a share according to /a®.] It is thus hinted, thst, if the father, through 
ignorance of the law, have made a partition in Avhich he took a very small share for himself, his son, 
afterwards begotten, shall receive a due allotment from the brethren. S Hit 


HUnu, 9. SI 6. ^A'BCUA, IS. 43. 


Gautama, 26, 27. 
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4. He, of wbom the conception was subsequent to the division of the estate, 
is a son begotten after partition ; being procreated bj a person, who is separated 
f from coparceners for, without conception, there is no procreation. Therefore, 
if the sons were separated [from the father,] while his wife was pregnant but not 
known to be so, the son, who is afterwards born [of that pregnancy,] shall 
receive his share from his brothers. 

5. Not one only, but even many sons, begotten after a partition, shall take 
exclusively the paternal wealth. Thus Vrihaspati says: " The younger 

brothers of those, who have made a partition with their father, whether chil- 
dren of the same mother, or of other wives, shall take their father’s share. 
" A son, born before partition, has no claim on the paternal wealth ; nor one, 
" begotten after it, on that of his brother.” 

6. One, born previously to the partition, is not entitled to the paternal 
estate ; nor one begotten by the separated father, to the estate of his brother. 
So the same author declares : ^ All the wealth, which is acquired by the father 


S[nnotat(on£i. 

4* Shall receive hh share from his hretkers.^ This must be understood where the father 
rmains separate, haring reserred for himseJf what ought to be reserred by him, and haring giren the 
residue to his sons. But, if the father be dead, the shares of him and of the brethren must be thrown 
together, and dirided, according to law, by all the orothers. However, Cuu''D'A'MA>i'i directs a new 
partition by mixing the whole of the effects, although the father be living ; because the double share, 
or other allotment reserred by him, was not according to law. In the case supposed, if a share were 
preriously set apart for the child in the womb, the wife’s pregnancy being known, all shall particu 
pate in the father’s allotment [after his demise,] provided there be no son begotten after the partition. 
But, if the father himself, though apprized of the pregnancy, hare given shares to his sons, in virtue 
of his power as owner; the child in the womb has no right to participate, since their property in 
those shares is complete: he has a right only to the father's allotment; and, if there be a sou be. 
gotten after the partition, he is entitled to partake equally with him. S’iiickTshn'a. 

6. Which is acquired himself.^ It is thus intioiated, that what is acquired, through per. 
fonal labour, on separate funds, by the father who is reunited after partition with another son, 
belongs also to the son begotten after the partition, and not to the reunited parceners. S a. 
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A further pai- himselfj who has made a partition with his sons, goes to the son begotten by 

•ofe quoted, _ _ * i. • 

" him after the partition. Those, born before it, are declared to have no right ; 
as in the wealth, so iii the debts likewise, and in gifts, pledges and purchases.” 


7. And cx- 7. Under the term “ all,” wealth, however considerable, which is acquired 

pouQtled. 

by the father, goes to the son begotten by him after partition. 

8, A further 8. « They have no claims on each other, except for acts of mourning and 

paMagt cited^ ^ 

libations of water/’ 

e. And ci. 9. By specifying '' Acts of mourning and libations of water” only, the 

iduilicd. 

author excludes the remoter pretensions to a participation in wealth. 


10 . Tfianit 10. This is applicable only to the case of wealth acquired by the father. 

Ij.'jvc divi- 

drd» n»e sou properly iiilicritcd from the grandfather^ as land or the like^ had been di- 

horn fukt'y nc- , /•••/•• 

vt rihcicss B vided, lie may take a share of such property from his brothers : for partition of it 

is authorized, [only] w'hen the mother becomes incapable of bearing more 
children. [Consequently, since the partition is illegal, having been made in other 
circumstances, it ought to be annulled.*] 


11. V 11- That is declared by Vismn'u : ” Sons, with whom the father has made 

BuOiori/rs lus 

“ a partition, should give a share to the son born after the distribution. ”f 


1$. Va'jnya- 

V'Al.lVA dl- 

Jin allol- 
im*n( to W pt- 
rn o\d of Ibo 
projHM'iy lurth- 


12. So Ya'jnvawalcva : ” When the sons have been separated, one, aftes- 
” wards born of a woman equal in class, shares the distribution. His allotment 
“ must positively be made, out of the visible estate corrected for income and 
y expenditure. ”J 


Annotations. 

10. Land or the like."] A corrody and shares .ire intended hy the terms “ or the like;” for 
gems, pearls &c. are similar to a man’s own acquired wealth, S ricrisiin a. 

12. Must positiveltj,'] T lie particle v a is affirmatiTe ; and what has been consunacd, is con^ 
sequently excepted. S iii'crisiin a &c. 


i 17. 3. 


X YA^aWYAWALCYA, 2, 123, 
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13. Sind, it di^tgree, , itl. U.e ordinance; that he shall alone take the 
paternal wealth,” (§1.) it must relate to hereditary property, for the reason 
abovemeutionedc 


W. That 
rotate to \voie. 
ditury 


The particle signifies ^ or, ’ and denotes a regulated alternative. If there be evidence of the 
income and expenditure, the allotment shall be made, out of the ‘ visible estate;* if not, it must 
be grounded on a reference to the amount originally distributed. Maine s'war.i. 

7Vte visible estateJ] The wealth forthcoming. Aciiyuta. 

The remainder after allowing for income and expenditure: or that wlrich is forthcouring. 
MaiieVwara. 

13. For the reason ahovementionetL“\ That which was stated; ^ because distribution is 
autho'rized when the mother becomes incapable &c.* Therefore, whether pregnancy were known or 
not; the partition being illegal, which has been made, of the grandfather’s estate, without the 
mother’s being incapable of bearing more children, it ought to be annulled; and the twa last cited 
passages will relate to the distribution of such property : but the preceding texts of Mlsu and the 
rost regard the father’s own acquired wealth. The contrary must not be supposed. S nicKi.>nN a. 



J. Thffhireof 

an absent co» 
parcener is di- 
reefed by V Et* 


to be delirered 
to biiOt 


«. Or to hit 
heifrt 



DAYA-BHAGA OF chap. viu. 


C II AFTER VIII. 


On the allotment of a share to a coparcener returning 

from abroad. 


1. The participation of one, who arrives after the distribution of the 
estate^ is next declared. On this subject Vuihaspati says, Whether partition 

have, or have not, been made ; whenever an heir appears, he shall receive a 
share of whatever common property there is. Be it debt, or a writing, or 
house, or field, which descended from his paternal ancestor, he shall take his 
due share of it, when he comes, even though he have been long absent.** 

2. If a man leave the common family, and reside in another country, his 
share must no doubt be given to his male descendants when they return. Bo 
the descendant third, or fifth, or even seventh, in degree, he shall receive his 
hereditary allotment, on proof of his birth and name.** 

Annotations. 

1. TVhetker partition have or have not been madef] By the rest, who remain in the eonntrj^ 
So the text roust be supplied. Acuyuta. 

H^hatever common property Which has descended from hii ancestor. Acbtota. 

S. Or even seventhf\ The particle or ” (vd) connects this with other degrees not men* 
tioned but included within the seventh. Therefore descendants, as far as the soventh in degree, 
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3. '' To the lineal descendants, when they appear, of that man, whom the 
neighbours and old inhabitants know by tradition to be the proprietor, the land 

" must be surrendered by his kinsmen.'*' 

4. Under this text ; the heir [of a coparcener] long absent shall take his 
due allotment, after making himself known to the old iubabitants settled on all 
sides. 

5. Such is the participation of one arriving after a division; 


9tnnotationg. 

returning from a foreign country, participate: not so the eighth or otiier remoter descem'ant. Ac- 
cordingly, the text, which expresses, that “ The right to- participation ceases with the seventh 
persori)” relates to this subject. S RiCttisiiN''A. 

Be he (he thirds or Jiffhj or even seventh,^ The particle is here employed in an 

Indefinite sense. If thercforcy at the time of the demise of <he ancestor and owner, a descendant, 
within the degree of great grandson, bc'the eldest of the male issue living ; then, since the property 
dcvoircs in regular succession on the progeny, the descendant, even bc'yonil the seventh degree, may 
have a good title. But, if the eldest of the [surviving] male issue bo the son of the great 
grandson ; then, since he is destitute of title, being debarred from offering a funeral oblation, his 
son, though fifth in descent, has not the right of succession. Aciiyuta. 

The foregoing is cited, without mention of the author’s name, by S'iiicrYshtv a, who replie.s, 
< That is not right : for, were it so, there would be no difference in the cases of one who remained 
^ at home and of one who went abroad; and the text would consequently be superfluous, Accor- 
^ dingly a separate revelation must be presumed as the ground of that te.xtw 1 his should be coasi- 

^ dered by the wise.’ 

The close of S uIc risiin'a’s reply bears allusion to the sequel of Aciiyuta’s atgumenl, in wliich 
it is said, ‘ As for the supposition, that the rights of third, fifth &c. are determined according i.» 

* the greater or less distance of the place j but, since the succession is ordained to extend as far as 

* the seventh in degrtHs, it extends no further ; and accordingly another passage of law expresses, 

* that inheritance stops beyond the seventh in descent: I’liat is wrong, for it would be necessary to 
‘ assume another foimdaUon of it [in scripture;] and the rule would be irrelevant, since no deter- 

* mination could be formed, as (here is no ground for selection of particular distances.’ 


% On proof of 
bis dcsctiut. 


4. Such proof 
is necossary. 


9k Conclusion. 


N 
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CHAPTER 


On the participation of sons by women of various tribes. 


I. I 

moiig fho ofl- 
o\ laur- 
wiili wo- 
men oi'diUerent 
tribes. 


I. 


P 


r 

ARTITION among sons of the same f.itlicr by different women; 
some equal to himself by class, others married in the direct order of the tribes, ie 
now described. 


. Swell mnrri- 

lire 

ri/edb) 

The firnt wife 
rnosf he of 
^ual clas-i. 

Ktibso<|uont 
tiiarna,c;tw may 
be confracled 
in the i;ni(lation 
of tlic 


2. Marriage is allowed with women in the order of the tribes^ as well as 
with those of equal class ; for Menu says, For the first marriage of the twice 
born classes, a woman of the same tribe is recommended ; but for such, as are 
impelled by desire, those following are preferable in the order of the classes, 
A Sudrd woman only must be the wife of a Stidra ; she and a woman of hi$ 
own tribe J^avc the only wives^ of a merchant ; they two, and a woman of hit 
own class, are alone eligible for a man of the royal {]or military]) tribe ; and 
those [ihree^ and a woman of his own rank [^may be wives] of a priest.*'* 


of the (ext. 


Marriflpci are 
not allowed 
wonicu vu- 


3. A S^udrd woman only.] The particle ** only" is connected with every 
member of the sentence ; for that term, expressed immediately before, is under- 
stood with the words she," they two," and " those three." The meaning is, 
that marriage in the inverse order of the tribes mu^.t by no means be contracted. 


Mlnu, S. 12 . — 13 . 
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4. But for siich, as are impelled by desire, these &c.3 This indicates an 
alleviation of offence, not entire exemption from blame. 


4. And are 
Mamabic with 

our by claii. 


5. So Sanc*ha and Lic’iiita declare, Wives must be espoused. Women 
of like class are preferable for all persons.’* This is stated as the principal rule. 
The succedaneous one follows: Four wives of a Brahman a are allowed in the 
direct order; three, of a Cshairitja ; two, of a ; and oik*, of a SYidra.*^ 


6. S'ANr’llA Sc 
Lk'hita Cited 


<5. The numbers here stated, '' four’* &c. are intL'uded to refer to the tribes. 

7. These women are wedded wives. So Pait'’hi'nasi shows: Four 

wedded wives of a Brahman a arc allowed; and three, two, and one, of the 
rest respectively. 


6. And 
plained. 


7. 

SI shows, that 
m.iri‘ia:^L* ig 
here meant. 


8. Of the rest.3 Of the Cnhatriija &c. in their order, three, two, and one, 
may be allowed. 


tion ol'bi^ (ext. 


9. Though £sucli a raarrlag'e bej in the direct order of the classc*?. Menu 
and Visiin'u have strongly censured the union of a man of a regenerate tribe with 
6, S'udrd woman. " Men of the twice born classes, who, through infatuation, 
marry a woman of the low tribe, soon degrade their families ami progeny to the 
state of S'udras. According to Atri and [Gautama] the son of Utat’hva, 
" he, who marries a S'udrd woman is degraded instantly; according to Saunaca, 
“ on the birth of a son ; and, according to Biirigu, on the birth of a son’s son. 
*' A Brahman a, who has ascended the couch of a S'udrd woman, sinks to a 
" region of torment ; or, if be have begot a child on her, be loses even hi* 
priestly rank.'” 


0. TJmtm of a 

wi»li tt S'ifUiit 

wouian ig ro« 
probated 

by Mr.NO 


91nnotattan0. 

6 . The numbers refer to the tribes.'] Therefore, the marriage of a Bruhman'a with fifO or 
91% Brahman is is not prohibited. S RicnVsfiN'A. 

The meaning is, that live or six wives, similar to the husband himself in class, arc not for* 
bidden to a man of the sacerdotal or other tribe. Acuyota. 


* Mbni7, 3. 16.->17. 
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10. Though sho 
be espoused 
fubsequently to 
wives of higher 
classes* 


A passage of 
J1 a'rita cou* 
iirius tius| 


and one of 


10. It thus appears^ that the texts are applicable to the instaace of such a 
woman married in regular gradation. ffARf ta's text also, which coincides with 
that of Menu and the rest> relates to a woman espoused. Thus he says, No 
other is so sacrilegious, as is the husband of a woman of the servile tribe ; for 
that Srdhfncinci is slain by the child, which be himself begets on her.** 
Accordingly [since marriage with a S'udrd woman, and procreation of issue by 
her, are offences;*] S anc’ha omits the S^udrd in describing a wife eligible for a 
twice born man. A Brahman i, a Cshatriijd, and a Vah'yd are propounded 
as the allowed wives of a Brahman a ; a CshatriyX and a Vaisya, of a 
Cshairiya ; but a Vais yd is ordained the only wife of a Vais y a ; and a, 
driy of a S'udra,** 


1 1 . But adul- 
tery wjfh oucli a 
woman is coin- 
paratively ve- 
niuL 


11. Hence these evils do not ensue on the procreation of offspring upon a 
Sudrd woman, not married to []tlic Brahman a] himself: but a venial offence 
is committed, and a slight penance is requisite, as will be shown. 


12 . Partitiona- 12. Mknu propounds the dislrlbutlon among sons of four classes. Let the 

moiig 8onft by * ^ 

rimf’ " Tenerable son take three shares of the heritage ; and the son of the Csliatriff(C 

£ ro pounded by 

wife, two shares ; the son of the Vais yd wife, a share and a half; and the 
sou of the S'udrd wife, may take a share. Or let a person, conversant with 
law, divide the whole collected estate into tea parts, and make a legal 
distribution by this [following] rule : let the venerable son receive four parts; 
the sou of i\i^ Cshatriyd, three; let the son of the Vais yd have two parts ; 
and let the son of the S'udrd take a single part.*’f 


Snnotatta. 

11. Not married to himself . That is, married to another man. It does not, thereforry 
contradict what is subsequently said, ^ This passage (Menu, 9. ITS.) supposes the S itdrd to be 
‘ unmarried.* S'rjcrishn a. 


Meifu» 9. 151.-^153. 
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13. Two inodes are propounded on the supposition of some [superioritj of] 

good qualities [in the sons belonging to regenerate tribes,* or in the S'udrd's 
son.f] 

14. On this subject Vishn'o has delivered rules; " If there be sons of a 
i?r«/jmara'aby women of the four tribes/ &c. down to the concluding passage. 
On this principle, shares should be distributed in' other cases likewise. ”§ 

15. The son of a Brdhman'a bjr a Cshatrhjd wife, if eldc.st of all b_y birth 

and superiour in virtue, shall be an equal sharer with the Brdhman'a son ; and 
the son of a Brdhman'a, or of Cshatrhja, by a V'ais'jjd wife, shall, in like cir- 
cumstances, be an equal participator with the Cshalriija son. So Vuiuahpati 
directs : The sou of a Cshatriyd wife, being elder by birth, and endowed with 


lannotatta. 

13. On ihe supposition of some good qualities In the sons belonging to the regenerate 
tribes. This phrase must be here understood. Acuyuta. 

According to ihe good and bad qualities of the S‘'&drd*s son. Some say, on the supposition 
of some good qualities in the sons belonging to regenerate classes. S'ricrisiin a. 

Of the two modeS) that^ by which a greater portion is allotted to him, than by the other, 
ahould be selected iu favour of the person, who is superiour in good qualities. Chu d a man i. 

If the first mentioned be respectively superiour in good qualities, the distribution must bo 
jnade in ten parts. 

It should be here understood, that he, who is superiour by his good qualities, shall take out of 
the whole estate the share allotted to a person of his tribe, according to the distribution in ten 
parts : and the residue shall be taken by the rest, sharing it according to the distribution in seven 
and a half parts; but the share of him, who is superiour in good qualities, must be omitted [in this 
further partition. J However, should the S wdrrt’r son be superiour in virtue, the mode of allotment 
by seven and a half shares must be followed; since he would have a less portion, if the mode of 
distribution in ten parts were observed. Maiie s^wara. 

14, Dozen to the concluding passage."] Vishnu’s text has not been inserted by this author, 
through fear of prolixity. S'hicrishn a. 

It is more fully cited by Achyuta as well as by S'mfcRisH'T A : but the insertion of it in these 
notes is not judged necessary. 

^ AcBYUTA* f 18. 1. VlSHN^U, 18. 40, 

O o 


IS, In 
modes accor- 
ding fo (he me* 
ritof the sons. 


M. VrsHN^tf 
has stated the 
di:jtrihutioii ia 
detail. 


15. Being elder 
by birih, a son 
shares v itl> 
higher tnbe : 


fo a 

pa.ssa^^e of V ai- 
UASFi 



onf of 

ANA. 


1 6. Kvpn 

has 

that right. 


17. R«t he ha< 
no right to land, 
according to 
Vnbni Mfni;? 
f^/Micrally a pi- 
ous grant : 


. h 0- 
<her sons share 
other land. 


146 DAYA-BHAGA of chap. 

superiour quaHties^ shall have an equal share with the venerable son of the 
" Hrabman'i ; and, in like manner, tlie son of a Vaisija wife shall share equally 
" with the soldier.” So Baud’ha'yana says, " Of the sons by a woman of equal 
class and by one of the next inferiour tribe, if this son of the wife one degree 
lower [than her husband] be [the most] virtuous, he may take the allotment 
" of an eldest son. For a virtuous brother is the supporter of the rest.” 

16. It is thus shown, that the S'udra likewise, in similar circumstances,^ 
shall have an equal share with the Vais y a son. 

17. But land, which has been acquired by the father, through acceptance 
[of a pious donation,] shall belong to the son of the Brahman i exclusively, not to 
the Cshatriya son and the rest : and the house, and hereditary field, appertain to 
the sons of regenerate classes, not to the S'udra. So Fri'/wt Menu declares : 
“■ The sons of the Brdhmant shall take land which was received as a pious gift ; 
“ but all the sons of twice-born classes shall have the house, as well as the field, 

which has descended from ancestors.” 

18. All sons, belonging to regenerate tribes, have a right to hereditary ac- 
quisitions gained both by the paternal grandfather and by the paternal great 
grandfather; for it is expressed without restriction, ‘^'descended from ancestors.” 
But, in the case of land obtained by acceptance [of a donation,] since the right 
of the Cshatriyd's son and the rest is denied, that of grandsons and other descen- 
dants [claiming through such sons*] is [properly] ] unacknowledged. 


IB. Grapdsons 8[c.'\ The grandsons of Ihc or other inferiour vife. S RicRfsflN''A. 

Is unacknoviledged.'\ Dissent from their right is correct. So the sentence must be supplied. 
For, since the nearer relative has no title, it foUovs, by reasoning a fortiori, that the relative’s 
relative has none. S iiiuaisuN A. 


i Ibid. 
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19. This is declared by VrIhaspati : " Land^ obtained by acceptance of 
" donation, must not be given to the son of a Cshatriya or other wife of 
*' inferiour tribe : even though his father give it to him, the son of the Brah- 
** mani may resume it, when [his father is] dead.” And thus [since the text 
of VrIhaspati has the same foundation,*] land, obtained by acceptance of 
donation, is the same which has been termed [by MENuf] land received as a 
pious gift (brahme-daya): for the study of the Vedas (here signified by the 
term hralime,) and the knowledge of their meaning, have been propounded 
as qualifications for the receipt of gifts. 

20. It is not land which has been received as a present, according to the 
text of Menu : ( '' To priests returned from the mansion of their preceptors, 

let the king show due respect ; for that holy mode of showing respect by 
kings, is pronounced unperishable. "i) Since this assumes the form of a token 

of respect. 

21. Or else, this land is excepted by the one author, as the other is by the 
other. 


Slnnotattotu;* 

10, A pious gifi’l la the phrase brahme-ddi/dgalaj in the text of Vr'ihai Menu ; which has 
been translated received as a pious gift.” 

As qualifications for the r<tceipi of gifts^l For a proper object of donations is so described. 
(Vide C. 6. Sect. 2. § 15,) 

21. This is excepted by the one author as the other is by the other, This, meaning a res- 
pectful present, is excepted by one, namely by VafuASPATi; and land received in a pious donation, 
by the other, namely by Vrldd^ha Menu. Hence, both sorts descend from the father to the son 
of the Brahman f wife. Chu'’da'man'i, 

This, which is in the form of a res|icctful present, is excepted by one, namely by Menu ; 
and the other, meaning land received ai a pious gift, by the ocher, that is, by V riuaspati : and 
thus both sorts of land belong exclusively to the Brahman Vs son. S'aicnYsHN'A and Aohyuta. 


10. A 
ol V i\ 

XI coiifiruih 


A. pious grant 
is meant. 


SO. Kota mere 
present. 


9!* However, 
this may lie aU 
10 intended. 


* ChuVa'iian'i. 


S'lIcatsHir'A. 


Menu, 7. 
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^ fou can- 
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child of (be 
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takes a third : 
according to 


S5. Interpreta- 
tion of the 


But the land of a Bra'hmana is not universally a holy heritage 
(brahme-daya) : for it is expressly declared, that sons of twice-born classes 
have a right to the hereditary field; and the STudra is alone excluded. So a 
passage of law expresses: '' The son, begotten on a S'udr$ woman by any man 
" of a twice-born class, is not entitled to a share of land ; hut one, begotten 
on her, being of equal class, shall take all the property £whether land or chah> 
tels*3 ; thus is the law settled. "f 

S3. Since land only is mentioned, it follows, that a S'udrd’s son has no right 
to land acqviircd by his father, being of a regenerate tribe, through purchase, or 
through favour, or through any other means, 

24. A STudra, being the only son of a Srahtnan'a, is entitled to a third 
part £of the inheritance^ ; and [the remaining^ two parts go to the Saptn'das ; or, 
on failure of them, to the Saculyas ; or, if there he none, to the person, who per- 
forms the obsequies. So De'vala ordains : “ A Msha'da, being the only son of 

a priest, shall have a third part £of the heritage3 ; and let the kinsman, near or 
remote, who performs the obsequies £for the deceased^, take the two £remain- 
" ing3 shares.” 

25. The son, begotten hy a Brdhman'a on a Sudri, is termed a Nishdda. 
The difference between the Sapin'da and Saculya (the near and the remote kins- 
man ) will be explained £under the head of succession to the estate of a man who 
leaves no son.J] 


S3. A S'ddrf woman.'] Properly S' udr'i is ihe wife of a Sidra; and S&dr&ti woman of th* 
5' Mra iribe. {Varlica — 2. on PA'^'lNl 4. 1« 4.) But this distinction is not obserred in the teat 

here quoted. 

Being of equal cZard.] A son begotten by a S'tidra man on a £ Mrd woman* b'a man x 
S'riciusun'a. 


* Chu pVman^i and S^hIcrisum^a. i VR'iEAsrATi eited hi tlie Jtefnacaro. } 


rA. ymu c. It* 
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26, If a S'udfa be the only son of a Cshatriya or of a Vais' tf a, he takes half 
•f his estate ; and the next heirs, according to the order of succession subsequent- 
ly explained in regard to the estate of one who has no male issue,* shall take 
the other half. So Vishn'u says, A S'udra, being the only sou of any twice- 

born man, takes half his property; and the other half goes where the estate of 
a childless man would devolve.*’-^ 

27, Here the right to a third part, or the succession to half the estate, 
must be understood as restricted to the instance of a person endowed with science, 
morality and virtue. For Menu says,. ” Whether he have sons, or have no sons, 

by other wives, no more than a tenth part must be given to his son by a S'udra 
•wife.”J Since more than a tenth part is by this text forbidden, although there 
be no son belonging to a regenerate tribe ; it appears, that the preceding text 
relates to an excellent only son by a S'udra woman. As for the prohibition of 
his participating in the estate, as declared by Menu ; ( “ The sou of a Brdh~ 
man a, a Cshatriya, or a Vais' t/a, by a woman of the servile class, shall not 
share the inheritance : whatever his father may give him, let that only be his 
property.^”) It must be explained as implying, that the property, received 
by him through his father 's favour, amounts to a tenth part of the estate. 

A passage of VrIhxspxti expresses, ” The virtuous and obedient 
sou, borne by a S'udra' woman, to a man who has no other offspring, should 
obtain a maintenance ; and let the kinsmen take the residue of the estate:'' 


. Being 

cniiy son of a 

C$hatriya or 

VaiiVya^ he 

takes half ; 

as provided by 
• 


Other heirs 
take the rest* 
dutv 


27. If not vir- 
tuous, he has a 
tithe only, as 
dcctareil by 


or no share, if 
his father had 
given hiiu so 
much. 


28. But a ba- 
stard should 
have a mainte- 
nance or the 
means of earn- 
ing a livcli- 


Onlg son of any twice hern mare.] Hece the term twtee-born relates to two classes, the 
Cshatriya and the Vais'ya: not to the Brahman a ^ since De"v ala, (§ 24) ordaining a third part of 
iSie Brahman a^s estate [for UbeS^ra son,] opposes that construction. S^eicrishn'a and Ach yuta. 

27* It must be explained For it is said^ < that onl/y which his father may give him^ 

^ shall be his.* S'ricrYskn^a. 

Through his father^ favour.'] If that, which has been so receirod, be equal to a tenth part^ 
nothing more should be giren: to the S'Hdrd^s son. S 

p p 


C. IK 


+ ViSHN'o, 18. 32. — 33. 


Menu, 9. 154. 


Menu, 9. 159. 
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^hood; BM VaV 
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of Ya'jwva- 
. &c. 


Avhich signifies^ that something ahould be given, to enable him to practise agri* 
■culture or some other profession adapted to earn a subsistence ; buttoone deficient 
in good qualities, food and other .^necessaries, as means of subsistence, may be 
given, in consideration of his behaving with humility and obedience like a pupil. 
Thus a passage of Menu declares, " A son, begotten through lust on a Sudra 
“ woman by a man of the priestly class, is even as a corpse though alive, and is 
thence called, a living corpse ('pdras'avaj.”* These £two3 passages imply, that 
the S'udrd woman is unmarried. For a husband is enjoined to approach his 
wedded wife once in the proper season ; and conception takes place then only, not 
on subsequent intercourse. Thus Ya'jnyawalcva says, " If a brother die without 
male issue, let another approach the widow once in the proper season : and 

Menu ordains, “ Having espoused her in due form, she being clad in a white 
" robe, and pure in her moral conduct, let him approach her secretly once in each 
" proper season, until issue be had.'’j; The first intercourse being the cause 
of pregnancy, the mention of '' once’* may be intended for a secular purpose ; 
else, it must be supposed to be meant for a spiritual end. Accordingly, in the 
practice of the world, months are counted from the day of the first intercourse^ 
as well for regulating auspicious observances, as for determining the perform- 
ance of ceremonies restricted to particular months, as the Punsavana and Siman- 

»i 

tdnnayana. Hence, the expression " A son begotten through lust on a 
must relate to the child of an unmarried S'udrd. 


atmotathnuf. 

28. These two passages-'] The two texts last cited. S'&icrYshii^a. 

That the S"6dr& woman is unmarried.'] Not married to any one: but l^ept foraensual gratifi* 
cation. S^RicRtsHN'A. 

For a husband is enjoined to approach his wedded wife once^ in ike proper season.] Con» 
sequcntly, since a single intercourse in pro{>cr.fcasoD 9 which is the cause of pregnancy, is enjoined^ 
the procreation of a son, which hi its consequencoy is also enjoined ; for the injunction was pro- 
pounded for that very purpose. S aicRisuN'A. 

Ceremonies restricted to particular months^ as the Punsavana and Siman tonaayana.3 The firs| 
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29. Bat the son of a S'udra, by a female slave or other unmarried S'vdri 
ij may share equally with other sons, by consent of the father. Thus 

IVIeuu says, '' A son, begotten by a man of the servile class on his female slave, 
" or on the female slave of his slive, may take a share of the heritage, if 
" permitted: thus is the law established.**' 

30. Without such consent, he shall take half a share : as Y a'jnyawalcya 
directs: “ Even a son, begotten by a S'udra on a female slave, may take a share 
" by the choice of the father ; but, if the father be dead, the brethren should 

make him partaker of half a share, "f 


Howerer 
the bastard of 
a S'udra man 
bya S'udra wo- 
man may inhe- 
rit, conforma- 
bly with a pay 
i&gt of 


SO. Or he may 
take half a 
share acjcording 
to Yj 
walcya. 


31. Begotten on an unmarried woman, and having no brother, he may 
take the whole property : provided there be not a daughter’s son. So Ya'jny- 
WALCr A ordains : “ One, who has no brothers, may inherit the whole property ; 

for want of daughter’s sons. But, if there be a daughter's son, he shall 
chare equally with him : for no special provision occurs : and it is fit, that the 

allotment should be equal ; since the one, though born of an unmarried woman, 

% 

is son of the owner ; and the other, though sprung from a married woman, is 
only his daughter’s son. 


31* He tliAll 
share equally 
wilti a daugh- 
ter's son, ac- 
cording to 
YaVnyawaa- 

CYAs 


•of tlie ceremonies here named is celebrated at the close of the third month of pregnancf. It consists 
4>f the following prayer recited by the husband, addressing his pregnant wife. Male are Mitra 
and Varun^a (the sun and the regent of the sea;) male arc the twin sons of A^'wini; male are 
fire and air : may the child in thy womb prove male.” The recital of this prayer is preceded by 
burnt offerings of clarified butter. The other ceremony mentioned should be performQ^ in the fourth, 
sixth or eighth month of the pregnancy. The husband decorates his wife’s head with miBium^ or* 
naments and other articles, reciting divers prayers for a fortunate gestation* 

29. On the female slave of his slave,"} On the wife of his male slave. CHU'n VifAN"!* 

Op the nnespopsed concubine of his male slave. S^rIcrIshn'a* 

« 

30. The brethren,} Wfhe sons by a wedded wife. MabbVwara. 

31. Having no brother,} His father having left no son by a wife. Acututa. 

He being bora of an unmarried woman and having no brother boro of a wedded wife. 
s'wara. 
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CHAFTEH X 


On the participation of sons by adoption^ 


If a true legitimate sou he horn after the appoiatment of a daughter 
to raise up issuc^ the distribution to be made between them is here propounded, 

3. In such a case, the appointed daughter and the^ legitimate son take 
equal shares ; nor is the appointed daughter entitled to a deduction of a tvren-^ 
tieth part in right of seniority. So Menu declares : " A daughter having heen 
'' appointed, if a son be afterwards born, tlie division of the heritage must, in 
that case, be equal : since there is no rig^t of primogeniture for the woman.*’* 
For the appointed daughter does not herself perform the functions of an eldest 
son; but, through her son, presents funeral oblations: as is hinted by Menu: 
" lie, who has no son, may appoint his daughter in this manner to raise up a son 
" for him ; saying, the child which shall be born of her, shall be mine for 
the purpose of performing my obsequies.'’f 

3. It must not be supposed, that, if the appointed daughter first bear a 

> ‘ 

sor> and a legitimate son of her father be afterwads born^ her son should have 
the allotment of an eldest son : for he is considered as a son's son. Menu intimates 


l-, 9. 134. 
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ais mucb^ saying, " By that male child, 'whom a daughter, whether formally 
'' appointed or not, shall produce from an husband of an equal class, the mater- 
** nal grandfather becomes grandsire of a son’s son ; let that son give the funeral 
" oblation and possess the inheritance. ”* For the appointed daughter is as it 
were a son fputra ) ; and her son is deemed a son’s son (pautra) ; and her father, 
to whom he thus appertains, becomes grandsire of a son’s son. Now there has 
not been any mention of a peculiar allotment in right of primogeniture for the 
son’s son. 


4. As for the text of Vasisht'ha, which declares the son of an appointed 
daughter to be an adopted son: This damsel, who has no brother, I will 

“ give unto thee, decked with ornaments ; the son, who may be born of her, 
'' shall be my son.f”) whence it appears, that both the appointed daughter 
and her son are fdonominatedj sons : this designation of him as a son must, 
( since it contradicts Menu ; and since the oblation of a funeral cake is the only 
quality of a son, which he possesses ; ) be figurative : for, through him, the 
appointed daughter, offers the funeral oblation ; and thus one actually is such, 
and the other is so by his means. 


4. lie Is fis:«ra- 
tivcly cnllLMl 
son in a pa«i> 
sa^c of 
ftlhUT’UA. 


Sfnnotationsi* 

4. One aeluallj/ is such ; and the other is so bj/ his means.^ Since both arc givers of (ho 
funeral oblation, the terms ^ hguratirely a son* relate to both. The author declares tlio mode of it« 
One, namely the son of the appointed daughter, actually oiTers the oblation; the other, or the 
appointed daughter, docs so, through him ; that is, through the son of the appointed daughter* 
CuuVa'man'i. 

One*’] The son of the appointed daughter. The other.] The appointed daughter considered 
as a son. Bjf his means.] By means of her son. S aicnfsiiN a. 

One.] The son of the appointed daughter. The other.] The appointed daughter considered 
as a son* If the reading be maseuline) an^asydh for anyasyoy the sense is, 

f another, nameljr the appointed daughter.’ Achyuta. 

One actually.] The true legitimate son is of course, in right of his birth, a son* The other.] 
The son of the appointed daughter. By these means.] By presenting a funeral oblation like a 
son. Maue's^utara. 
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5. The distribtitloB beforementianed mHrt be understood in tbe csm 
where the legitimate son and tbe appointed daughter are of the eame tribe ; biiti 
if they be of dissimilar classes^ a distribution betsreen them must be made as 
between legitimate sons appertaining to different classes : for tbe true son and the 
appointed daughter are equal. 

6. But, if a daughter, bebg actually appointed, become a widow without 
having borne a son, or if she be ascertained to be barren, she has not, in that 
case, a right to her father’s wealth : since the appointment was made for the sake 
of a son, who may perform obsequies; and, on failure of that, she is similar 
to any other daughter. 

7. In a partition among sons of the wife and the rest with a true 
legitimate son, sack of them, as are of tbe same class with the [^adoptive] 
father and superiour bjr tribe to the true son, whether they be sons of an 
appointed daughter, or issue of the wife, or offspring of an unmarried damsel, 

Stimotatiand. 

6. S^e is similar to an^ other daughter. It is thus intimated^ that, as in the case of a 
barren daughter, who was not appointed, the next heirs take the inheritance ; so thej do, in the 
instance of such a daughter, who had been appointed. CuuV a'man i and S'aicalfsuN'A. 

7, Superiour tribe to the true son,2 the true son be issue of a woman of the militarj 
or of the commercial class ; then, the son of the wife, or other subsidiary son, being born of a 
Brahman is superiour by tribe. Chu d ayman"!. 

Son of an appointed daughter,^ Since the appointed daughter hersdf is equal to the true 
legitimate son, she is not included in this enumeration. CuuVa'man'^i. 

Begotten b^ himself.'] Issue begotten by a man himself’ comprises Ist, the aurasa^ or 
true legitimate son; 9d, a paunarbhavay or son by a twice married woman ; 3d, a paras' avuy or son 
of a priest by a woman of the servile class ; 4th, the putriedy or appointed daughter: these are all 
begotten by the man himself. Issue procreated by another man” intends the cshdtrqfa^ or son of 
the wife and so forth. Sons received for adoption” are 1st daitay a son given ; 2d, tritay one 
bought; 3d, sahb'd'hay the son of a pregnant brido; 4th, edninuy a son born of an anmarried damsel; 
5th, crlttrimtty a son made. VoluntaHly given” signifies presented unsought: comprebending Ist, 
the apaviddhuy or son rejected [by hbi own parents^ ; 2d, rwapamupagaiOy olio who comes of 
oivn accord ; and 3dly, gddhbtpannay a son secretly produced. S'nicnlsiiK'A and 
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sr leeretly-produeod; «r tliaadoDed [by (he natural parents,] or rdoffived with 
a bride, or bom of a twice married woman, or given, or self given, or made, or 
bought; shall be entitled to the third part of the share of a true son. So 
DE'vaLA, after having described the twelve sons, expressly declares, “ These 
twelve sons have been propounded for the purpose of offspring : being sons 
'* begotten by a man himself, or procreated by another man, or received [for 
adoption, j or voluntarily given. Among these, the first six are heirs of 
*' kinsmen, and the other six inherit only from the father : the rank of sons is 
*' distinguished in order as enumerated. All these sons are pronounced heirs 
of a man who has no legitimate issue by himself begotten : but, should a true 
" legitimate son be afterwards born, they have no tight of primogeniture. 8uch, 
among them, as are of equal class [with the father,^ shall have a third part 
*' as their allotment : but those of a lower tribe must live dependent on him 
supplied with food and raiment. 

8. The true legitimate son and the rest, to the number of six, arc not only 
heirs of their father, hut also heirs of kinsmen ; that is, of Sapind'as and other 
jrelations. The others are successors of their [adoptive] father^ but not heirs of 
collateral relations ( Sapind'as &c,J 

9. They take the whole estate of a father^ who has no legitimate issue by 
himself begotten ; but^ if there be a true son^ such of them^ as arc of the 
tribe with the father^ take a third part. 


_ iltssSf tfufint Hm ate heirs,'] The first fix, from the true legitimate son to the son rem 
Jected hj his nainral parents, are heirs of kiumeo ; that is, of uncles and the rest. The others, frooa 
the son of a pr^naat bride, to the son bought, are heirs of the [adoptire] father alone. Maue a'm 
WARA. 

Suck among them as are of equai cfasl.] The CshHraja or Issue of the wife, being son of a 
SrdhmaH*a by a Brdhman% is saperioar by tribe compared with the legitimate issne of F ais'yi 
wife, and Mnngs to the same elms with the [adoptif e] fatbei* So, in other instances. 
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10. Since the appointed daughter is equal to the true legitimate sop, the 
same order of distribution must be observed in her case. 

Ji. But those [adopted sons^3 who are inferiour by class to the father, 
yet superiour to his legitimate son, shall take the fifth or the sixth part of a legiti- 
mate son’s share, according to their good qualities, or the want of such qualities.* 
Thus Menu says : " Let the legitimate sons, when dividing the paternal heritage, 
give a sixth part, or a fifth, of the patrimony to the son of the wife."j' 

13. Since all adopted sons are, in De'vala’s text, (§ 7. ) equal to the wife’s 

t 

son, the term Cshctroja (son of the wife) is, in Menu’s text, indefinite [and 
comprehends other descriptions of sons.] 

IS. But such as are inferiour by class to the father, and to their brother, his 
legitimate son, arc entitled only to food and raiment. So Menu declares : '' The 

21nnotation0» 

10. The same order of dis/ridution.] If there be an appointed daughter,! the rest shares 

m 

third part only. Cuu'd'a man'i. 

The same order of distribution, that b, the allotment of a third part, which has been directed 
for them at a division with the legitimate son, takes effect at a partition with an appointed daughter* 
I'or this very reason, the appointed daughter is exhibited first in the enumeration of twelve aorta 
of sons. aS'uJCRlSllN'A. 

11. According to their good qualities 4*^*1 According as they have good qualities, or am 
deficient in them. In fact, it U fit, that the adopted son, inferiour by class to the father, but be« 
longing to the same tribe with the legitimate son, should have a sixth part; or, if he belong to a su. 
periour tribe, a fifth: else, no allotment being specified for one inferiour to the father but equal to tho 
legitimate spn, there would bo a deficiency in the provisions of the law. S*iiicafsuN*A. 

12. Since all are €quaL~\ For equal idlotmeuts are propounded for them. S nfenfsHN^A. 

13. PffyO Commiseration: for the sake of that. Therefore his own choice, not their right, 
is the motive for giving them a maintenance. Here maintenance signifies a subsistence. S aicnfsiiji'A. 

Sharers of a 4hird pari,} The Mitaeshardy with certain other authorities^ reads 
^ part.* Sqc Mildeshard on inheritance C. 1. Sect. 11. § 25. 

i and Achyitta notice a variation In the reading, ( Qun' wadagutCaUi^f and 
i^owever, make any matorial difference In the tense. 

Y Mxm', e. led. A XhU eeamcBtator appears to have read gutriedyam apt instead of putrl 
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** legitimate sen is the sole heir of his father’s estate : but, for the sake of pity, 
he should give a maintenance to the rest.”* Thus Ca'tva'vana says, "If a 
" legitimate son be born, the rest are pronounced sharers of a third part, provi- 
" ded they belong to the same tribe [with the father ;3 but, if they be of a 
" different class, they are entitled to food and raiment only.” 

14. The term "the rest” in the text of Menu, as well as the phrase " if 
they be of a different class ” in that of Ca'tva'yana, signify one of iufcriour tribe : 
conformably with the text of De'vai.a. (§7) 

15. Menu states the distribution between a true son, and the issue of the 
wife produced without due authority. If there be two sons, a legitimate one, 
" and the son of a wife, claiming the estate of the same person, each shall take 
" the property which belonged to his father ; and not the other, "f 

16. Let each receive tlie wealth of him, from whose seed he sprung: and 
let not the other take it, who sprung from the seed of another person. Accord- 
ingly Na reda says, " If two sons, begotten by two fathers, contend for the 
" wealth of the woman, let each of them take that which was his father’s pro- 
“ perty; and not the other. ”J; 

17. The wealth, appertaining to the woman, which was given to her by the 
respective fathers, let the sou of each father severally take ; and not the other. 
It would be needless to enlarge. 


Annotations. 

17, The wealth appertaining to the woman.^ The wealth of the woman, in Na beda * 
signifies property which ha* come into her hands [by ialicri(.mco.J For, if it were her own peculiar 
propertyj they would have equal shares of it. Maiie's'waha. 


0 Menu, 9. 

Mrtu! 9.' 191. and nlted from hii institutes by nuimToui compilers; but rcftirred by 
' Hx'nnvA. Ititiwh huweyer, found in llie Inslituics of ihi* author. 
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CHAFTE31 XI. 


On succession to the estate one who leaves no male issue. 


SECTION L 


On the Widow’s right of succession. 


I. JLN regard fto succession*]] to the ■vrealtli of a deceased person, who 
leaves no male issue, authors disagree, in consequence of finding contradictory 
passages of law. 

Thus VrIhaspati says, " In scripture and in the code of law, as well 
as in popular practice, a wife is declared by the wise to be half the body of 
" her husband, equally sharing the fruit of pure and impure acts. Of him, whose 
wife is not deceased, half the body survives. How then should another take 
*' hi.s property, while half his person is alive ? Let the wife of a deceased man, 
" who left no male issue, take his share, notwithstanding kinsmen, a father, a 
“ mother, or uterine brother, be present, f Dying before her husband, a virtuous 


f Vide infra. ^ 54. 
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" wife partake* of his consecrated fire : or, if her husband die [before her, she 
shares] his wealth : this is a primeval law. Having taken his movable and 
" immovable property, the precious and the base metals, the grains, the liquids, 
and the clothes, let her duly offer his monthly, half yearly, and other funeral 
repasts. With presents offered to his manes, and by pious liberality, let her 
honour the paternal uncle of her husband, his spiritual parents and daughter’s 
“ sons, the children of his sisters, his maternal uncles, and also ancient and un- 
" protected persons, guests and females [of the family.]* Those near or distant 
" kinsmen, who become her adversaries, or who injure the woman’s property, let 
" the king chastise by inflicting on them the punishment of robbery.” 

3. By these seven texts VatHASPATi having declared, that the whole wealth 
of a deceased man, who had no male issue, as well the immovable as the mova- 
ble property, the gold and other effects, shall belong to his widow, although there 
be brothers of the whole blood, paternal uncles, [danghtcr8,f] daughter’s sons 
and other heirs; and having directed, that any of them, who become her competi- 
tors for the succession, or who themselves seize the property, shall be punished as 
robbers ; totally denies the right of the father, the brothers and the rest to inherit 
the estate if a widow remain. 


^imotationg. 

4. Pnrtnher of hh consecrated firc.'\ After her decease her body is burnt with fire taken 
from bis consecrated hearth. Mahk b'wAuA. 

Let her dulj/ oJjTcr.^ The causative verb is used in (he oripnal, with the sense of (he simple 
Terby according to the remark of Cuu'd'a man'i and S lucRYsiiy a. 

Monthl^y half yearly Sfc.^ The text is read by Achyuta yearly, half yearly ** va/sa 
shaHs^md^ieddieam ; and he notices as a Tariation the other reading, monthly, half yearly” 
tndsa-shdnmdsicddicam^ Raghuxanuana on the contrary states the former as a variation, const* 
dering the latter ns the common reading of the text. 

3. By these seven iexts.^ Tlie passage above cited comprises seven stanzas. 
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4. Ill like manner Ya^nyawalcya says, “ The wife and the daughters, 
" also both parents, brotiters likewise and their sons, gentiles, cognates, a pupil 
" and a fellow student ; on failure of the first among these, the next in order 
is indeed heir to the estate of one, who departed for heaven leaving no male 
" issue. This rule extends to all persons and classes.”* Thus affirming the 
right of the last mentioned on failure of the preceding, the sage propounds the 
succession of the widow in preference to all the other heirs. 


5. So Visiin'u ordains : “ The wealth of him, who leaves no male issue, 
" goes to his wife; on failure of her, it devolves on daughters; if there be none, 
it belongs to the father ; if he be dead, it appertains to the mother ; on failure 
" of her, it goes to the brothers ; after them, it descends to the brother’s sons ; 
" if none exist, it passes to the kinsmen (bandhii,;) in their default, it devolves 
" on relations (saculi/a ) : [] failing them, it belongs to the pupil :;*;]) on failure of 
these, it comes to the fellow student : and, for want of all those heirs, the pro- 
“ perty escheats to the king ; excepting the wealth of a Brahman' a,’’* 


i^nnotations. 

4. Leaving no male issue*'] This implies failure of son, son’s son, ,and son of the granti 
son. For thc.se arc equally givers of funeral oblations at periodical obsequies. Ragh. Dd^afattea* 

5. Devolves on daughters,] Some copies of Jimu ta-va'hana insert a sentence; if there 
be nonts it descends to daughter’s sons,” This clause is not noticed by Visiin u’s commentator; 

nor iii'^crtcd by various compilers, though it be admitted by Raquunandana, who also makes 
another addition in a subsequent part of the text, respecting the pupil. 

//' there be noncy it belongs to the father ; if he be dcad^ it appertains to the mother,] 
In the (e\t, as it is o.vhibiteil in the Chintdmani^ and other compilations, these sen- 

ten e.‘s are transj)osed : a reading which is censured by Acuyuta and S ricrisun'a commenting 
u])on this pa.ssage. 

If none exht^ it passes to kinsmen ; in their default,^ it devolves on relations,] The words 
Ifvulhu and sac at jf tty here translated kinsmen and relations, arc read in this order by the scholiast 
of V’tiNu aull by the author of the Calpataru and most other authorities. But the terms arc 
triTi^'dS d in the Either way, the same order of succession is intended: first the 

no If Itndr *1. > and .sviif .* and Ust the remoter kindred. 
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6. By this text, relating to the order of succession, the right of the 

to succeed in the first instance, is declared. It must not be alleged, that the 
mention of the widow is intended merely for the assertion of her right to wealth 
sufficient for her subsistence. For it would be irrational to assume difTcrent 
meanings of the same term used only once, by interpreting the word wealth as 
signifying the whole estate in respect of brothers and the rest, and not the whole 
estate in respect of the wife. Therefore, the widow’s right must be affirmed to 
extend to the whole estate. 

7. Thus Vrthat Menu says, The widow of a childless nvan, keeping 
unsullied her husband’s bed, and persevering in religious observances, shall 

" present his funeral oblation and obtain [his^ entire share."' 

8. " IIi8’''is repeated or understood ft'Om the words bis funeral oblation 
for that terra alludes to her husband.- The meaning therefore is; *■ the wife shall 
' obtain her husband’s -entire share not ’ she shall obtain her own entire share 
for the direction, that ' she shall obtain,’ would be impertinent, in respect of her 
own complete share. Since the intention of^ the text is to declare a right of pro- 
perty, it ought not ' to be interpreted as declaring such right in regard to the 
person’s own share ; for that is known already from the enunciation of it as that 
person’s share, fand it need not therefore be declared. 

9. Nor should it bie said, that the intention of the text is to authorize the 


istnnotations. 

7. Ht“t entire thure.'J In (be coinmentor/ on Ji'mu'ta-ta'iiana which bears 

I designation, another reading of the text ir noticed; riz. critinam art’kam ‘ tb-; entire estate* 
instead of eritt’nant ant'am * the entire share.’ ' That reading is countenraneed by the Retnacara 
and Ckinlimanif and if it be the genuine text, the whula of Jimu'ta.va'uaxa’s argument in tho 
subsequent paragraphs (to ^ 13) falls to the ground. Out tho Viramilrbdaya and 
agree with JiaiD’Ta>TA uana in the reading of this passage. 

9. Tbilfag'.] Such .taking as consists in disposal at pleasure. 
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taking [or usiflg3 of the goods^ [not to declare the right of property; *3 for the 
taking or using of one's own pri^erty is a matter of course. 

I 

10. Nor can the text be supposed to intend a positire injunction [|tbat she 
should take her own share.f 3 For its purpose would be spiritual ; and, if it 
were an injunction, a person who commanded and other particulars [^as sin in the 
omission &c.;^3 must be inferred. 

11. It is alleged, that, as in the passage, '' let a son, who is neither blind nor 
" otherwise disqualified, take an entire share,” £the meaning is, ]| 3 not ' his fa- 
' thcr’s entire share’ but ‘ his own complete allotment;' so, in this instance like- 
wise, the terms are [interpreted as§3 relative to the widow’s own complete allot- 
ment. That is not accurate ; for since there is no such passage of law as that 
stated, the example is impertinent; or admitting that there is, still, since for the 
reason before mentioned it would be impertinent as a precept, [the alleged exanio> 
plef ] will be rightly interpreted as relative to the father's share. 

12. Accordingly [since tlie scope of the precept cannot be to declare a 
right of property in a person’s own wealth ;**3 the sages do, in all instances, pro- 
pound the right of a different person [as heir,3 to the wealth of another [who is 
his predecessor ;3 for example, that of sons to the paternal estate ; and that of 

t 

widows and the rest to the goods of a man who leaves no male issue ; and so in 
other cases. They do not needlessly bid a person take his own share. 

^nnotatms. 

!1. Relathe io the father^s share.'] MaheVwaba censures this reading^ (which is Sau 
:n'a’S|) and substitutes for pitrans ap^esham^ patjfans apeesham * relatiTO to the husband*! 
^ share.* On this reading^ the whole passage must be translated^ ^ since for reasons before meuti« 

* oned it would be imperiiueui fts a precept^ £the text § 7] will be rightlj interpreted as relatire to 

* the husband's share.* 


K, 

and Aciiyvta. 


itg. 
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13. It is alleged, tliat by the mention of the relative, the correlative is sug- 
gested ; and thus, when the word mother is [singlyj employed, it is not under- 
stood to intend a stranger’s mother. This objection is irrelevant ; for the maxim 
is applicable where the correlative is not specified : and thus, when it is said 

" call D'itt'ua’s mother,” neither the mother of the messenger, nor of the sender, 
is supposed to be meant. In like manner, since the correlative is here indicated by 
ihe pronoun in the phrase " his funeral oblation,” how can [the word share* j 
refer to the wife ? And the incongruity of supposing the text to be an injunction, 
has been already shown ( § 10. ) 

14. Therefore, it is demonstrated, that Vrthat Menu {§ 7.) declares the 
widow’s right of taking his [that is, her husband’sf] entire share. 

15. Passages of various authors, which declare the contrary of the widow’s 
right of succession, are the following. S'inc’ha, Lic’hita, PAiT”iirMAsi and 
Yama say, “ The wealth of a man, who departs for heaven, leaving no male 
•• issue, goes to his brothers. If there be none, his father and mother take it ; or 
** his eldest wife, or a kinsman {sagotra), a pupil, or a fellow student.’’ 


14. Vrlhut Mvso dtcluret the teidote's right of taking her husband' » entire share.^ On 
rail ure of male issue, the widow succeeds lo the whole estate, whether joint or several, and 
consisting of immovables or movables. So Jimuta«va iian a and the rest maintain. However, 
[Va^chespati] Misra holds, that, in the case of separate property, the widow inherits ; but, 
in the instance of undivided wealth, the brothers are heirs, and the widow only shares food and 
raiment. Ca s'ira ma on Ddyaialwa. 

15. Kldcst wife,^ In the Calpataru and Reindcara the text is read patni •odjycshf'hd 

* a wife not eldest that Is, according to Ciian'deVwaea’s interpretation, ^ fulfilling some but 

* not all the duties of a faithful widow.* This reading is noticed in Raohonandana’s commentary, 
but with a different interpretation ; viz. * youngest wife.* In the Viramitrbdaya the text is written 
Jyesht^kd vd paint ; which removes all ambiguity, and confirms the version of JiMO^rA-vj 
reading, patni va jyhht^hd. 
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'l6. Here, in contradiction to the preceding texts, the successrotr of the fa- 
ther and mother, if there be no brother, or that of the wife, if they be both dead, 
is propounded. 

17. So De'vala ordains ; " Next let brothers of the whole blood divide 
" the heritage of him who leaves no male issue, or daughters equal |[as apper- 
“ taining to the same tribe*3 ; or let the father if he survive, or [halff 3 hro- 
" thers belonging to the same tribe, or the mother, or the wife, inherit in thefr 

order. . On failure of all these, the nearest of the kinsmen succeed.”;]! 

18. Here the contradiction is, the brother being placed first ef all the heirs> 
and the widow last. 

19. Some reconcile the contradiction by saying, that the preferable right of 
ihe brother supposes him either to be not separated or to be reunited ; and the 
widow’s right of succession is relative to the estate of one, who was separated 
from bis coheirs, and uot reunited with tbenw 

20. That is contrary to a passage of Vr1ha«pati, who says " Among 
'' bruther.s, who become reunited, through mutual affection, after being separ- 
" ated, there is no right of seniority, if partition be again made. Should any 

one of them die, or in any manner depart [by entering into a religious order,$l 
” hi.s portion is not lost, but devolves on his uterine brother. His sister also is 
“ entitled to take a share of it. This law concerns one who leaves no issue, nox 


, 17. /f (dliriyaman'a) survive-^ Being alive. Ragh. Ddj/aiataa. 

Being capable of the succession. This oxciudoa one degraded or otherwise disqualified. S'lu. 
cruii.n'a and C.i's'iaA'MA. 

19. Some reconcile the contradiction by taying.^ The doctrine of the MatPhUa school i» 
here stated. Mames'wara. 

20. Hit sutcr also is entitled to a sA«re.3 His unmarried sister, whose father is deceased. 


'a and .\cnYiiTA. t C 

and AtuYuiA. 


Vide i&fn* t 5CK aad Sect» 5. \ 6* 
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wife^ nor parent. If any one of' the reunited brethren acquire wealth by 
science, valourulP the like, [with the use of the joint stock*,] two shares of it 
must be given io him, and the rest shall have each a share. ”f 

. Here, since reunion of parceners is specified at the beginning, and at the 
close, of the text, the intermediate passage, “ his share is not lost, but devolves on 
" his uterine brother,” must be understood as relating to a reunited parcener. 
And the author, saying “ this law concerns one who leaves no issue, nor wife 
nor parent,” declares the right of a reunited uterine brother as taking efl'cet 
on failure of son, daughter, widow and parents. How tlicn docs [the reunited 
brother];] bar the widow’s title to the succession ? 

Besides the text exprc.sses, that “his share is not lost;” and the ex- 
pression is pertinent in regard to unseparaled parceners and reunited coheirs, 
since the lapse of the share might be supposed, because the property, being inter- 
mixed with another brother’s effects, is not seen apart ; but, the property of a 
separated coheir being distinctly perceived in a separate state, what room is therS 
for supposing its lapse? Therefore, these texts [of VbIhaspati § vide § 20] 
relate to reunited coheirs. 

23. Moreover, the inference, that the texts of Sanc'ha and others above 
«itcd, (§ 15. &c.) which declare the preferable right of the brother before the 


is entitled to take out of her deceased brother’s sliare, a portion or allotment to defray the expense 
of her marriage. But^ if it cannot be defrayed with that, she may likewise take from the sur?iTing 
brother. Mahers waha. 

If unmarried, she takes a portion sufficient to defray the charges of her nuptials. If a widow^ 
she rcceiTcs a maintenance. Achyuta. 

Some say, that, if she be a widow, she receives a maintenance. S ri'i 


± In this pastaxe, at it stands in the Rtindcaru and other coihpilatioDs, there are screral variatiCBS of the readings 
.ibut not materially atfectiof the sense. 
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widow and the rest, irelate to a reunited brother, [as well as an unseparated, 

ii unsupiwrtecl 

by ponitive must be drawn either from the authority of a text oPja^ or from rea- 

soniiig. Now it is not deducible from a text of law ; for there is none which 
bears that meaning expressly ; and the passages, concerning the succession of the 
reunited parcener (sect. 5. § 13.) containing special provisions regarding the 
brother’s succession, cannot intend generally the right of a brother to inherit 
[to the exclusion of a widow. 


9\. The preceil- 

15. do 
iiol ’r);3l(* fo uii- 
re- 

luiitcd coheirs. 


2f. Since the texts of Vrihaspati just now cited (§ 20) contradict that in- 
ference ; for the brother's right is there declared to take effect, in the case of 
reunion, on failure of son, daughter, widow and parents; brethren not reunited 
njust be the subject [of those passages of S'anc’ha &c. §15.3 That alone is right; 
and they do not relate to [unseparated andj reunited brethren. 


S.V II i> 

J) unHtippnncd 


25. Bat it is said, this inference is deduced from reasoning. Thus, in the 
instance of reunion, [or in that of a subsisting coparccncry,J] the same goods, 
which appertain to one brother, belong to another likewise. In such case, whea 
the right of one ceases by his demise, those goods belong exclusively to the sur- 
vivor, since his ownership is not devested. They do not belong to the widow: 
for her right ceases on the demise of her husband ; in like manner as his property 
devolves not on her, if sons or other [male descendants3 be left. 


For 26. That argument is futile. It is not true, that, in the instance of reunion 

tod ro.i 

■ “ [and of a subsisting coparcenery,§3 what belongs to one, appertains also to the 
other parcener. But the property is referred severally to unascertained portions 
of the aggregate. Both parceners have not a proprietary right to the whole ; for 
there is no proof to establish their ownership of the whole ; as has been before 
shown [when defining the term partition of heritage, Nor is there any proof 
of the position, that the wife’s right in her husband's pri^erty, accruing to her 
from her marriage, ceases on his demise. But the cessation of the widow’s right 


% MahkVwahAi Vide C* 1. 
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of propertjj if there be male issue^ appears only from the law ordaining the sue* 
cession of male issue. 


27. If it be said, that the cessation of her right, in this instance also, does "M 

appear from the law which ordoins the succession of the reunited parcener ; the 

answer is, no, for it is not true that the text relates to reunited parceners ; since the 
law, which declares the brother’s right of succession, may relate to reunited bre- 
thren, if it be true, that the widow's right of ownership ceases by the demise of 
her husband who was reunited with his coheirs ; and the widow’s proprietary 
right does so cease, provided the law relate to the case of reunited brethren. Thu» 
the propositions reciprocate, 

28. Besides, if the texts of Sanc’ha, Lic’hita and the rest, (§15. &c.) ss. a further 
relate to unseparated or reunited parceners, they must be interpreted as signify/ncf, 

that ^ the wealth of one, who is either unseparated or reunited, goes to a brother 
' who is so; or, if there be nonesuch, the two parents take it/ In that case, a 
question may be proposed, shall parents, who are separated and not reunited, lake 
the heritage ? or parents who are either unseparated or reunited ? Here the fust 
proposition is not admissible ; for how can the claim of parents, who are sepa- 
rated and not reunited, be preferred to the wife’s, since they arc excluded by her, 
under the pcassage bef ire cited ? Nor is the second proposition mainfainahlc ; for 
all agree, that a father, being uiiseparated or reunited, takes the lieritagc in prefe- 
rence to an unseparated or reunited brother. 

29. Moreover, as in the instance of the estate of one, who was separated 20 . An 

oiial argument 

from, and not reunited with, his father and his brother, the father has the right of •ctiunh. 
succession before brothers, because he has authority over the person and wealth 
of his son; since he gave him life ; (for their identity is affirmed in holy writ, 
where it is said he himself is born a son and because the deceased, by 
participating [with the manes of the grandfather and great grandfatherf] in fu- 


see Eftay on the fVdos, Af. Ref. fol. S. p. 412. 
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neral offerings, partakes of two oblations of food which his father must present to 
the grandfather and great grandfather [^at the same time that none are presented 
by his brother*], for sons do not offer-the half-monthly oblations of food, while 
their father lives; so the same [preference of the father before the brother] is dt 
in the other instance [of the estate of one who is either unseparated or reunited. f] 
Or, since they are alike in respect of coparcenery and reunion, the equal right of 
father and son would he proper, not the postponement of the father’s claim to 
the brother’s. 

SO. Further, the dual number, expressing, that ' parents, who are unsepa^ 
' rated or reunited, take the heritage,’ is unsuitable ; .for there is neither parti- 
tion, nor coparcenery, with the mother ; and consequently no reunion of estates ; 
since VrIhaspati says, He, who being once separated, dwells again, through 
“ affection, with his father, brother, or paternal uncle, is termed reunited. J 
He thus shows, that persons, who by birth have common rights in the wealth 
acquired by the father and grandfather, as father [and son,] brother!), uncle [and 
nephew,] are reunited, when, after having made a partition, they live together, 
through mutual affection, as inhabitants of the same house, annulling the previ- 
ous partition, and stipulating, that " The property, which is mine, is thine ; and 
" that, which is mine, is thine.” The partnership of traders, who are not so 
circumstanced, and only act in concert on an united capital, is no reunion. Nor 
are separated coheirs reunited merely by junction of stock, without an agreement 
prompted by affection as above stated. Therefore, since neither reunion nor 
coparcenery with a mother can exist, how is the contradiction in regard to the 
succession devolving on her before brothers, to be reconciled ? 

Umiotatimu;. 

2Q. Mke in respect of coparcener^ and reunion.^ A variatfon in Cbe reading of tfcia passage 
IS noticed by Mahe'swaha, sansr1sht atw(y/6h for iunsarga^dhj biit no material difforonco 
from it in ihe import of the passage. 


t Saicaiiua^A) Achy via <kc. 


Vide infra. C. 12. S 



tCCT. I. 


JlSn/TA V^HANA. 



3i, Xa the next place ibe manner^ in which the di/nciiltjr is remoTed hy 
file wise, will be stated. From the texts of Vishn'u ( § 5. ) and the rest fas 
YA'jNrAWALcra &c.* $ 4.] it clearlj appears, that the succession devolres on the 
widow, by failure of sons and other [[male descendants ;3 and this is reasonable ; 
for the estate of the deceased should go first to the son. grandson, and great grand- 
son. Thus Menu and Vishn'u say, " Since a son delivers [^iraj/ate] his father 
" from the hell called put ; therefore he is named puttra by the self existent 
" him8elf.”f So Ha'ri'ta says, “ A certain hell is named put ; and he, who is 
" destitute of oflspring, is tormented in hell. A son is therefore called puttra, 
“ because he delivers his father from that region of horrour.” In like manner 
S'anc’ha and Lic’uita declare, '' A father is exonerated in his life time from 
debt to his own ancestors, upon seeing the countenance of a living son : he 
becomes entitled to heaven by the birth of his son, and devolves on him his own 
debt. The sacrificial hearth, the three vedas, and sacrifices rewarded with 
'' ample gratuities, have not the sixteenth part of the efficacy of the birth of an 
eldest 8on.'’;f Thus Menu, S'anc'ha, Vasish't’ha, Lic’hita and Ha'ki'ta 
ordain, " By a son, a man conquers worlds; by a son’s son, he enjoys immortality ; 
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31. The manner in which the difficulty is removed by the wise,’] By IIela'yud^ua and othcri 
who maintain the same doctrine with us. S'kicrTsiin a and Aciiyuta. 

Is tormented in hell.] Aciivuta and Mahes'wara explain nairaya one who goes to a place 
of torment ( niraya). But S ricuishn'a contradicU that exposition. ConslBtentl/ with one interw 
pretation, tlie sense is, that ^ he, who is destitute of progeny (chinnafantu)y will be tormontod in 
hell.’ According to the other, a separate plaA of torment is here mentioned under the name of 
Chinnatanfu. 

The attainment of worlds^ immortality and heaven,] There is adiflTerence in (he reading of (ho 
Ibcanantyan divah praptih Immortality in the world and the attainment of heaven, ’’ instead 
of Ibcdnaniyomdivah praptih attainment of worlds, immortality and heaven.” A corrcKponding 
difference of interprotatlon is found in the commentaries of Vunya ne's waaa, Apara eca and 

So LAPA M X. 
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" and, afte/vrards, the son of a grandson, he reaches the solar abode.”* So 
Ya JNrAWALcrA sajs, " The attainment of worlds, immortality and heaten d<^ead 
** on a son, grandson and great grandson. 

32. Thus the proprietary right of sons and the rest is expressly ordained, as 
already inferrible from reasoning ; because the wealth, devolving upon sons and 
the rest, benefits the deceased : since .sons or other male descendants produce 
great spiritual benefit to their father or ancestor from the moment of their birth ; 
and they present funeral oblations, half-monthly, in due form, after his decease. 
So Memo declares the right of inheritance to be founded on benefits conferred : 
" By the eldest son as soon as born, a man becomes the father of male issue, and 
” is exonerated from debt to his ancestors; such a son, therefore, is entitled to 
'* take the heritage. ’’J 

33. From the mention of it as a reason (" therefore” &c.) and since there 
can be no other purpose in speaking of various benefits derived from sons and the 
rest, while treating of inheritance, it appears to be a doctrine to which Menu 
assents, that the right of succession is grounded solely on the benefits conferred, 

SI. Accordingly ([since benefits are derived from the great grandson as well 
as from the son, || [] the term ” son” [[in the text of Menu,§ § 32. or in that of 
VisHN'Ujf § 5. or in those of Ya'jnyawalcya &c.**] c.xtendsto the great grand- 
son ; for, as far as that degree, descendants equ.ally confer benefits by presenting 
oblations of food in the prescribed form of half-monthly obsequies. 

Else {[if it were not inferrible from reason,ff or if Menu did not mcao* 

lannotattond, 

. Expresily ordained^ as already inferrible from reason.^ Ordained by a passage of 

founded otx reason. S r;crTsiin a. 

Suggested by reason and also ordained in express terms. Mahbs'wara. 
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that the right of succession rests upon benefits conferred;*] the \rord son could 
not quit its proper sense [for a larger import ;] and a passage, declaratory of the 
grandson’s right, roust be somehow assumed. But, admitting that such a passage 
maj be assumed [as inferrible from the declared right of a daughter’s son consid- 
ered as a son’s son;f] still there is no separate text concerning the great 
grandson. 

36. Therefore the great grandson’s right of succession is founded on benefits 
derived from him ; and the word son is of comprehensive import. 

37. Accordingly B.vud’h4'y.41va says, “ The paternal great grandfather 
and grandfather, the father, the nrm himself, his brothers of the whole blood, 

" his son by a woman of the same tribe, his son’s son and his great grandson: 
“ all these, partaking of undivided ohlafions, are pronounced sapin cl'tis. Those, 
** who share divided oblations, arc called sacuhjas. hlale issue of the body 
*' being left, the property mud go to them. On failure of sapindaa or near 
" kindred, sacnijjafi, or remote kinsmen, arc heirs. If there be none, the preceptor, 
the pupil, or the priest, takes the inheritance. In default of all these, th« 
king [has the escheat.”] 

38. The meaning of the passage is this : since the father and certain other 
sneestors partake of three funeral oblations as participating in the oiTcrings at 
obsequies; and since the sou and other descendants, to the number of three, 
present oblations to the deceased [or to be shared by his manes ;J] and he, who, 
while living, presents an oblation to an ancestor, partakes, when deceased, of 
oblations presented to the same person ; therefore, such being the case, the 
tniddlemost [of seven, §] who, while living, offered food to the manes of ancestors, 

Annotations, 

37. ParlaUng of undivided ohlatlont.l The terms of the text arc interpreted very diflercntly 
IB the Retndcara* 
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and wJien dead partook of offerings made to them, became the object to which 
the oblations of his descendants were addressed in their life time, and shares with 
them when they are deceased, the food which must be offered by the daughter’s 

«p 

son and other [surviving descendants beyond the third degree.]* Hence those 
[ancestors,] to whom he presented oblations, and those [descendants,] who 
present oblations to him, partake of an undivided offering in the form of (piifda ) 
food at obsequies. Persons, who do ])artake of such offerings, are sapin'd'as. 
But one distant in the fifth degree neither gives an oblation to the fifth in 
ascent, nor sliarcs the offering presented to his manes. So the fifth in descent 
neither gives oblations to the middle person who is distant from him in the fifth 
degree, nor partakes of off<Tings made to him. Therefore three ancestors, from 
t/ic grandfather's grandfather upwards, and three descendants from the grand- 
son’s grandson downwards, are denominated saculyas, as partaking of divided 
oblations, since they do not participate in the same offering. 


. Tlif rMati- 
l>n of S apin' if ai 
refi;ardii iuhvrU 

4«nce. 


39. This relation of sapinctas [extending no further than the fourth 
degreCjf ] as well as that of saculi/as, has been propounded relatively to inhe- 
ritance. 


40 Corrobnra- 
♦rtl by u 
of Menu. 


40. Accordingly [since the right of succession to property is founded oa 
competence for oflcriiig oblatioi.s at obsequies, JJ Menu likewise, after premising 
Not brolhers, nor parents, but sons arc heirs of the father proceeds, in 
answer to the question why ? to declare, To three must libations of water 
be made, 1o three must oblations of food be presented; the fourth in descent 
y is the giver of those offerings ; but tlio fifth has no concern with them."' || 


39. Tills relaiiofi has been propounded relatively to inheritance^^ But those, who partake 
of the remnants of oblations, bear the same designation [^of eapind'as^ relatirel/ to mourning, 
marriage &c. SudtPhifatwa and Ddyatatrca, 

frii\ciittiiii*A and Acs YOTA. 
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41. But for mourning and other purposes, the relation of sapin'd'as 
extends to such as partake of the remains of oblations; for that relation is 
defined iu the Mdrcan'cTer/a purdn'a as founded on participation in the wipings 
of offerings. " Three others, from the grandfather’s grandsire upwards, are 
" declared to be partakers of the residue of oblations ; they, and the person 
" who performs the religious rite, being seventh in descent, constitute that rela- 
“ tion, which is termed by the holy sages kin within the seventh degree.”* The 
meaning here is kin which occasions impurity [on occasion of deaths and births.] 

4S. Accordingly Menu likewise has said, w hen treating of uncleanness 
by reason of mourning <&c. The relation of sapind'as ceases with the seventh 
person [in ascent or descent;] and that of samd nddacas ends only where 
birth and family name are no longer known. ”f Else this passage would be 
in contradiction to the text before cited : “ To three must libations of water be 
" made &c.” (§ 39 ) 

43. But, on failure of heirs down to the son’s grandson, the wife, being 
inferiour in pretensions to sons and the rest, because she performs acts spiritually 
beneficial to her husband from the date of her widowhood, [and not, like them, 
from the moment of their birth,J] succeeds to the estate in their default. Thus 
Vva'sa says, " After the death of her husband, let a virtuous woman observe 
strictly the duty of continence ; and lot her daily, after the purification of the 

2lnnotatton£(. 

43. 77ie teffe being inferiour to sonSy because she performs acts spiritually beneficial from the 
date of her tcidowhoodf\ Chu d a man'i’s interpretation of hib author’s meaning is fuIJotveil in tiiis 
Tcrsion. Acuyuta dissents from it; and maintains, that the performance of acis of spiritual 
benefit is here stated as the reason of the widow’s iucression ; and her incapacify for presenting 
oblations at the half-moiithly obsequies is the reason of her inferiority to sons, and of the consequent 
poBtponemciii of her claim, ilis explanation, aod the reasoning by which it is supporietl, arc rcfu« 
ted by SaicRYsiiN .k and MAHE .‘5 WAnk. 

MurcafTti'rtfajpurav'a^ 2a. 4. In llie story of t Mknu, 5. 00. 

A and Mahers' waaa. 
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JYI DA'YA-BHA'GA of chap. xi. 

“ batfaj present water from the joined palms of her hands to the manes 
» of Iior husband. Let lier day by day perform with devotion the worship of the 
gods, and especially the adoration of Vishn u, practising constant abstemi- 
» ousness. She should give alms to the chief of the venerable for increase of 
" holiness, and keep the various fasts which are commanded by sacred ordinances. 
“ A woman, who is assiduous in the performance of duties, conveys her husband, 
" though abiding in another world, and herself [to a region of bliss.”*] 


44. Since by these and other passages it is declared, that the wife rescues 
her husband from hell ; and since a woman, doing improper acts through indi- 
gence, causes her husband to fall [to a region of horrour ;] for they share the 
fruits of virtue and of vice; therefore the wealth devolving on her is for the 
benefit of the former owner ; and the wife’s succession is consequently proper. 


45. Hence [since the wife's right of succcs.sion is founded on reason, f] the 
construction in the text of S'anc'ha &c. (§ 15. ) must be arranged by connexion 
of remote terms, in this manner, ‘ The wealth of a man, who departs for heaven 
‘ leaving no male issucj let his eldest [that is, his most excellent.};] wife take ; 
' or, in her defauU, let the parents take it : on failure of them, it goes to the 
' brothers.’ The terms ” if there be none [that is, if tlrnre be no wifcQ," 
which occur in the middle of the text, {§ 15.) arc connected both with the pre- 
ceding sentence - it goes to his brothers,” and with the suhsequeut one ‘'his 
lalber iuul motlicr take it.” For the (ext agrees [uilb passages of Vishnu 
and Ya'jmawai.oya, 11 M >'“‘1 the wife’s right;!] and the 

veasonablcncss of (hi^ has been already shorn) 4o.) 


Slnnotattoiis 

Let hrr d.a„ perform u-M devotion the teorskip of the ‘ And show hospitality t* 

So is read in the riramiiridujja via. divatd'tirhi.pi^anam instead of divatanoM 

puian,,,,,. Other vari.itious it. (he reading of the text occur, but which aio onimportant. 
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46. The asi^mption of any reference to the condition of the brethren as un- 
separated or as reunited,* not specified in the text, is inadmissible [being burden- 
some and unnecessary. f] Therefore the doctrine of Jite'ndriva, who afllnns the 
right of the wife to hiherit the wJiole properly of licr husband leaving no male 
issue, without attention to the circumstance of his being separated from his 
coheirs, or united with them, ( fur no such distinction is specified, ) should be 
respected. 

47. The rank of wife belongs in the first place to a woman of the highest 
tribe: for the text [of Sanc'ha Ac.l'J expresses, that " the eldest wife takes the 
wealth'' (§ 15&45;) and seniority is reckoned in the order of the tribes. 




47. The rank of a wife belongs in the first place, S'Rirnl’sijs'A renwrks, Cue'. 

©"'a'mani eicpounds thin whole paragraph dillorcntly from the sense in which he himself has ex* 
plainod it. According to Ciiu'n a man"i, ^ Ya jnyawalcy a and Vishn u 1 & 5.) ord.iiii, thal Ihc 
^ ci?ta(e of A childless man shall go to his widow. S anc’ha 16.) adds the condition, th.it she lie the 
< eldest wife. Menu (§ 47.) restricts the rank of eldest wife to a woman of ct]iml class: and states 
^ the purpose to be her personal attendance kc. In the passage cited from (§ 47.) (hat b 

^ extended to a woman of the next following tribe. Therefore, lo render all these passagrs consi^t- 
^ ent, since it appears that the eldest wife succeeds, and Ya'jnyawaj.cya and the rest use the word 
^ wife for one competent to inherit, and it further appears from passages to be hereafter cited, (§ 48.) 

* that brothers and the rest inherit the estate, giving only a niaintenarirc to women who are not of 

* that rank, it follows, that the rank of wife i-. restricted tn the w oman of equal class and to one of 

* thene.v* following tribe.’ S rickishn A on the other hand admits, in conrurrencu with Aciiydta, 
that, in a case of the utmost distress, a woman of the Vais'ija tribe, being married to a ii/ ulimnn uy 
may be employed by him in religious offices. It should follow, tiiat she may be capable of inheriU 
ing. This, however, is not expressly stated. 

Though youngest in respect of (he marriage.^ Upon the death of (he first wife, who is 
t Brahman iy and after a marriage with a Cshatrijjdy another Brahman /, who is subsequently es- 
poused, is * one youngest in respect of the date of marriage.’ KJ^c [if tho C^ha/r^j/d w'<*rc* the first 
wife, 3 the marriages would be in the inverse order of the classes; which forhiddeu. Cut’ o A man i, 
Acuyuta aud S'ricrYsiin a. 
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Thus Menu saya, '' When regenerate men take wives both of their own class and 
" others^ the precedence, honour and habitation of those wives must be settled 
according to the order of their classes."* Therefore ^since seniority is by 
tribe, a woman of equal class, though youngest in respect of the date of mar- 
riage, is deemed eldest. The rank of wife f patm) belongs to her, for she alone 
is competent to assist in the performance of sacrifices and other sacred rites. 
Accordingly Menu says, “ To all such married men, the wives of the same class 
“ only (not wives of a difierent class by any means ) must perform the duty of 
" personal attendance, and the daily business relating to acts of religion. For 
“ he, who foolishly causes those duties to be performed by any other than his 
" wife of the same class, when she is near at hand, has been immemorially 
" considered as a mere Chdnd'dla begotten on a BrdhmarU But, on failure 
of a wife of the same tribe, one of the tribe immediately following j^may be 
employed in such duties]. Thus Vishn'u ordains, " If there be no wife 
" belonging to the same tribe, [he may execute the business relating to acts of 
" religion]! with one of the tribe immediately following, in case of distress. 

But a regenerate man must not do so with a woman of the S’udra class. 

' Execute business relating to acts of religion,’ is understood from the preceding 
sentence. || Therefore a Brdhman't is lawful wife (paint ^ of a Brahman a. 
On failure of such, a Cshatrttjd may be so, in case of distress ; but not a 
Vah'fjd, nor a Sudrd, though married to him. A Cshatriyd woman is wife of a 
Cshatrii/a man. In her default, a Vais'yd woman may be so, as belonging 
to the next following tribe ; but not a Sudrd woman. A Vais'yd is the only 


9 lnnotat(on 0 . 

She alone it competent to the performance of sacred rites."] According to tho remark of 
AniYUT.v and S ricbisun'a, this alludes to the grammatical rule for tlie dariration of patni wife, from 
husband ; ag intending Ids female associate in the performance of religious ceremonie*. Vide 
1’a n jni. 4. 1. 35. Mitdeskard on inheritance 2. 1. 6. 
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wife for a Vais'ya: ainco a Sudrd wife is denied iu respect of the regenerate 

* 

tribes simplj. 

48. In this manner must be understood the succession to property in the 
order in which the rank of wife is acknowledged. Therefore^ since women actu- 
ally espoused may not have the rank of wives, the following passage of Na'beda. 
intends such a cose. " Among brothers, if any one die without issue, or enter a 
" religious order, let the rest of the brethren divide his wealth, except the wife's 
*' fl^arate property. Let them allow a maintenance to his women for life, provi- 
" ded these preserve unsullied the bed of their lord. But, if they behave 
** otherwise, the brethren may resume that allowance.”* So [this other passagef] 
of the same author; [” On failure of heirs, the property goes to the king,J] 

except the wealth of a Brahman a. But a king, who is attentive to the obli- 

gations of duty, should give a maintenance to the women of such persons. 

« 

'' The law of inheritance has been thus declared.”! The allotment of a 
maintenance to the women of such persons, not being of the rank of wives, and 
the declared right of wives to succeed to the whole estate, constitute no dii 
pancy. 

49. Accordingly, V rYhasfati propounds the king’s right to an escheat in 
default of the wife; " If men of the military, commercial and servile tribes die 
" childless, leaving neither wife nor brother, let the king take the property ; for 
" he is indeed lord of all.” But Na'reda, directing, that ” he should give a 
” maintenance to the women of such persons,” (§ 18.) authorizes the king to take 
the whole estate, giving to them enough for their support. This contradictioia 
most be reconciled by distinguishing between the wife and the espoused woman. 


48. Not being of the rank of wivee.l B«ing of a tribe distant by one intemediate degree, or 
being of the S idra class. CnuD'a'tiAx'i and S mientsoM a. 

* NA'aasa, IS. 0 .- 46 . i S'aicalsBS'a, && IS. 51 . 13 . 
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51. Ba'iAcaN 


Accordinp^Iy, in passages declaratory of the wife's rigM of succession^ the 
term " wife” (patru ) is employed : and^ in those which ordain a maintenance, the 
terras ” woman” ( stri or ndri) or " spouse” {bhdrj/d ) or other similar word. 

50. In the text of De'v ALA, (§17.) which expresses, '' Next let brothers 
“ of the whole blood divide the heritage of him, who leaves no male issue ; or 
“ daughters equal [as appertaining to the same tribe or let the father, if he 
“ survive, or brothers belonging to the same tribe, or the mother, or the wife, 
'' inherit in their order ; but, on failure of all these, the nearest of the kinsmen 
" succeed where ” daughters equal” are such as appertain to the same class 
[with the deceased] ; and ” brothers belonging to the same tribe” intend those of 
the half blood ; for w'liole brothers are specified under the appropriate term, 
and the distinction would be impertinent [as not excluding any one ;* or as 
superfluous, since whole brothers of course belong to the same tribe ;f] in this 
text, we say, the order, in which heirs are enumerated, from the whole brother 
to the wife, is not intended for the order of their succession ; since it contradicts 

k 

'Vishn'u and the rest [us VrIiiaspati and Ya'jnvawalcyaJ] : but the meaning 
of the text is, that the heirs shall take the succession in the order declared bj 
VisuN^u and others. To mark uncertainty in the specified oi'der, ihe author 
has twice used the word 'or';' once in the phrase " or daughters,” and again 
in the sentence " or let the father &c.” and the word is also understood in other 
places. Thus De'vala has himself shown vagueness in his own enumeration, 
intimating that ‘ rather brothers, or daughters, or parents &c. .£take the 

51. As for what has been said by Ba^lo'ca, concerning the text of 
S'anc’iia and the -rest (§ 15), that it either relates to a wife inferiour in olass 

<i3nnotattaflS, 

5t, It either relates to a wife inferiour in elass,^ AccorAiag to thii. opinion, die passage is 
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to her husband^ or supposes the widow to be young, or is relative to brethren 
imseparated or reunited; that author has manifested his own imbecility by 
thus proposing an indefinite interpretation of the law : for the doubt remains 
[which of the three is intended ;♦] and neither rule could be followed in practice. 

52. As for the assertion^ that the text, which ordains a maintenance, is 
relative to an unmarried woman and concubine, that must be rejected as inten- 
ding a favour to the matrons ; for the scope of the precepts, which allot a main- 
tenance to women, has been already shown. 

53. Moreover, under the distinction respecting the wife as belonging to 
the same or to a different tribe, how is the contradiction [of the text to passages 
ofVisHN''u and YA'jNYAWALCYAf §4 and 5] regarding the succession of pa- 
rents and brothers, to be reconciled [without transposition, or without connec- 
ting in construction remote terms ?];] If it be by distinguishing the cases of reu- 


read with the interposition of the privative a: The wife not eldest;’’ that is, Infcrioiir by tribe. 

(Vkle ^ 15.) Aciiyota and S * 

Or supposes the widozo to be young. ^ Conformably with the text of ITa'rita, which directs, 
that property, sufficient only for the support of life, should be allottod to a young widow* 
Achyitta, S RicaYsuv'A and Mahk sVara. 

Or if relative to brethren unfeparated or reunited,’] The reasoning, on which this is grounded, 
has been before stated. (Vide § HI.) S'rm'rYshn a. 

52. Jsfor the assertion,] Of the same author, according to S hicrYsiiv^a. But Mahe's wara 
says, a certain author. 

Intending a favour to the matrons,] Thi« passage, which is obscure, has been explained by S Ru 
crYshn'a as ironical ; the concubines being here tauntingly termed matrons : and Maiif. s war a quotcf 
Cnu D^A w AN I as authority for that interpretation. But the same commentators, in conciirrcnco 
With AchyutA, state another explanation in which the wires arc understood by matrons. It is only 
by favour of the wives, who themselves inliorit the whole property, that a maintenance is allowed to 

the concubines. 

53. The proposed distinction founded on reunion S^c, has been refuted.] Mahrs wara un* 
this to be levelled against the doctrwife of the MaWhila school. 
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nion and continued separation^ tbe same distinction may pervade the whole sub- 
ject ; and what occasion is there for assuming a difference relative to tbe wife, 
as belonging to the same or to another tribe ? But the proposed distinction, 
founded on reunion and separation, 19] has been already fully refuted by 
ns [§ 30.3 
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54*. The distinction regarding the whole and the half blood is contradicted^ 
by VrIhaspati, who says Let the wife of a deceased man, who left no male 
issue, take his share, notwithstanding kinsmen, a father, a mother, or uterine 
brethren be present.”* Uterine brethren are brothers by the same mother [^and 
of course of the whole blood .3 The author declares the wife's right of succession^ 
although such persons exist. By the term his share,” is understood the entire 
share appertaining to her husband ; not a part of it only ^sufficient for her sup*-^ 
port.f] 

55. Therefore the interpretation of the law is right as set forth by uSv 

56. But the wife must only enjoy her husband's estate after his demise. 
She is not entitled to make a gift, mortgage or sale of it. Thus Ca"tya\ana says. 

Let the childless widow, preserving unsullied the bed of her lord, and abiding 
with her venerable protector, enjoy with moderation the property until her 
death. After her let tbe heirs take it. 


54. T/ie distinefion rtgard^g the tohole and half blood.’] Tbe opinion that the whole brother 
inherit before the wife, but tbe half brother after her. Ciiu d'a man 1 and Acuyuta. 

50. Jbiding with her venerMe protector,] This is according to the usual reading of tho 
text, and conformable with the mterpraUtion of it in the Retnacara» But, in the D^^atatwa^ it is 
read vrate ^Vhita in place of gurau eVhita; and the reading is expounded by tbe commentator 
Ca s ira'ma, ^ diligent in such obsorranccs as may be beneficial to her husband in another world.* 
He rejects another interpretation, ^ obicrvant of fasts.* 

yoj/ ufith moderation.] With •bstemlonsnest, according to the commentaiors, S'eicrTshn'a 


Vide tiipra. ^ 1. 
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57. Abiding with her venerable protector, that is, with her father-in-law 
or others of her husband's familj, let her enjoy her husband's estate during her 
Mfe; and not, as with her separate property, make a gift, mortgage or sale of it 

at her pleasure. But, when she dies, the daughters or others,^ who would re- 
gularly be heirs in default of the wife, take the estate; not the kinsmen 
[or sapind'as :*] since these, being inferiour to the daughter* and the rest, 
ought not to exclude those heirs : for the widow debars them of the succession ; 
and, the obstacle being equally removed if her right cease or never take effect, it 
can be no bar to their claim. 
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58. Nor shall the heirs of the woman's separate property [as her brothers s. rtoi to her 

I heift. 

&c.f] take the succession [on failure of daughters and daughter’s sons, to the 
exclusion of her husband's heirs for the right of those [persons, whose 
succession is declared under that head,§ C. 4.J is relative to the property of a 
woman [other than that which is inherited by her. j[ j Ca"tya"vana has pro- 
pounded by separate texts the heirs of a woman’s property; and [his text^ 
declaratory of the succession to heritage,! } would be tautology : [consequently 
heritage is not ranked with woman’s peculiar property. 


59. Therefore those persons, who arc exhibited in a passage above citcJ 
(§4.) as the next heirs on failure of prior claimants, shall, in like manner as 
they would have succeeded if the widow's right had never taken eflcct, equally 
succeed to the residue of the estate remaining after her use of it, upon the demise 
the widow in whom the succession had vested. At such time [when the 
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•nd Achtcta. But, in tlic Smr^fi-chandricu, it it explained ^ patient of control.’ There is cons 
able diCfcrcncc in the interpreUtion of the text, as to its general scope, according to rarious com. 
pileri^ by whom it is cited. 

• ManeVwaha. S'RirnisiiN'A and Achvuta. and Acbtvta. 
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widow (If PS ^ or when her right ceases, fj the 'succession of daughters and the 
red is proper, since they confer greater beneHts on the deceased [by the oblationc 
presented by theiril] than other claimants [such as the tflptnSas above- 
mentioned . II § 37. 

60. Thus in the Mahahhdrata, in the chapter entitled Ddnad'harma, It 
is said “ For women, the heritage of their husbands is pronounced applicable to 
" use. Let not women on any account make waste of their husband’s wealth. 

61. FiVen use .should not be by wearing delicate apparel and similar luxu- 
ries ; but, since a widow benefits her bitsband by the preservation of her person, 
the use of prop.erty sufficient for that purpose is authorized. In like manner [since 
the benefit of the husband is to be consulted, even a gift or other alienation is 
permitted for the completion of her husband’s funeral rites. Accordingly the 
author says, “ Let not women make waste.” Here “ waste” intends expenditure 
not useful to the owner of the property. 

62. Ilcnce, if she be unable to subsist otherwise, she is authorized to mort- 
gage the property; or, if still unable, she may sell or otherwise alien it: for the 
same reason is equally applicable. 

C3. Let her give to the paternal uncles and other relatives of her husband 

9nnotatt(ms. 

60 . TAuf in ike Muhabhdraia &c.] The anihor here corroborates -what had been said con- 
cerning the restriction on (he widow’s power of gift, mortgage and sale, (§ 56 .) Achyota, S af. 
CRi'sHN^A and Mahf/swaua. 

The passage, here cited, is read differently in the teat of the Mahdbhdraia ; patUddyddyam, 
instead of pati-ddyah. But both readings may bo interpreted in the same sense. One of the com. 
montators on the poem notices aqother variation, parivUtdh. instead of pativUtdt ‘ their husbandU 
wealth.’ Another commentator expounds the passage in a different manner : < Let not sons reinne 

any part of the ’wealth given to a woman by her husbande’ 


JUaAabAaraUt, DanattAarma, 46. 24, 
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presents In proportion to the wealth, at her husband’s funeral rites. VeIhaspati 
directs it, saying " With presents offered to bis manes, and by pious liberality, 
“ let her honour the paternal uncles of her husband, his spiritual parents and 
" daughter’s sons, the children of his sisters, his maternal uncles, and also anci- 
** ent and unprotected persons, guests, and females of the family.”* The term 
" paternal uncle” intends any sapin'd'a of her husband; “ daughter’s sons,” 
the descendants of her husband’s daughter; ‘‘ children of his sister,” the progeny 
of her husband’s sister’s son; “maternal uncles,” her husband’s mother’s fa- 
mily. To these and to the rest, let her give presents, and not to the family of 
her own father, while such persons arc forthcoming: for the spcciiick. mention 
of paternal uncles and the rest would be superfluous. 

64. With their consent, however, she may bestow gifts on the kindred of 
her own father and mother. Thus Na'reda says, “ When the hiisbbnd is 
" deceased, his kin arc the guardians of his cliildicss widow. In the disposal 
“ of the property, and care of herself, as well as in her maintenance, they 
“ have full power. But, if the husband’s family be extinct or contain no male, 
" or be helpless, the kin of her own father are the guardians of the widow, if 
“ tlicre be no relations of her husband within the degree of a sapitida.”f 
In the disposal of property by gift or otherwise, she is subject to the control of 
her husband’s family, after his decease, and in default of sons. 

65. In like manner, if the succession have devolved on a daughter, those 
persons, who would have been heirs of her father’s properly in her default, 

Smujtattons. 

os. In like manner^ if the sueeetsion have devolved on a daughter^ those persons tjc.} 1/ 
the next heirs succihhI to residne of the property, in the instance of the widow, who.’ie right is 
preferable to the daughter’s, much rather should the next lioirs, who would regularly succeed if 
there were no daughter, take the succession after her. S iiiciii.iiiN a and Ciiu'n A m vni. 
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184 


DAYA-BHAGA OF 


aup. zi. 


on a daughter, 
pttMseH, after 
her, to her fa- 
ther' » heirif. 


[as her soD> her paternal grandfather &c.*] take the succession on her deaths 
not the heirs of the daughter’s property [as her daughter’s son &c.t] 
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66. The widow should give to an unmarried daughter a fourth part out 
of her husband’s estate, to defray the expenses of the damsel’s marriage. Since 
sons are required to give that allotment,.]^ much more should the wife, or 
other successor, give a like portion. 


. co&ciuiioB. 67. Thus has the widow’s right of succession been explained. 


SECTION 11. 


On the right of the Daughter and Daughter's Son. 


1. A daughter 
inherits if there 
be no widow ) 


conformably 
with pamages 
of Menu mid 
>lA'K£lia ) 


in right of oh- 
lutions to be 
presented by 
her sum 


1. The daughter’s right of succession on fuilure of the wife [is declared. §3 
On that subject Menu and Na'reda say, The son of a man is even as himself; 
** and the daughter is equal to the son : how then can any other inherit his pro- 
perty, notwithstanding the survival of her, who is as it were himself.^" |[ Na'- 
REDA particularizes the daughter []as iuheritiogin right of her continuing the line 
of succession :3 On failure of male issue, the daughter inherits, for she is equal- 
ly a cause of perpetuating the race ; since both the son and daughter are the 
means of prolonging the father’s line.”! The author states the circumstance of 
her continuing the line as a reason of the daughter’s succession: and the line of 


Upon the same principle, the succession, deToIring on the mother by the death of her 
passes after her decease to the heirs of her son ; and not to her own heirs. See Sect. a. § 3i» 


and S'nlcRlinTi'A. t AriiTOTA and S'l 

S'BicHisaR'a. g Mekv, 9. ISO. Not fouwliiiNA'Rfioa'tuittitatea. 


Vide C. S. S S*. 
Na'KSOA. 13. 49. 
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descendants here intends sruch descendants as present funeral oblations ; for one, 
who is not an offerer of oblations, confers no benefits, and conscqueniljr differs 
in no respect fron the offspring of a stranger or no ofispring at all, 

4 

2. It is the daughter's son, who is the giver of a funeral oblation, not his 
ton ; nor the daughter's daughter : for the funeral oblation ceases with him. 


8. Therefore the. doctrine should be respected, which Dicshita maintains; 
namely that a daughter, who is mother of male issue, or who is likely to become 
so, is competent to inherit ; not one, who is a widow, or is barren, or fails in 
bringing male issue as bearing none but daughters, or from some other cause* 


4. Here again, the unmarried daughter is in the first place sole heiress of 
her father's property [io the exclusion of any daughter verbally betrothed.^j 
Accordingly Para^sa^ra says, Let a maiden daughter take the heritage of one 
** who dies leaving no male issue; or, if there be no such daughter, a married 
one shall inherit." In the term married" is here implied the restriction before 
mentioned [excluding one who fails in bringing male issue.’ 


5 , Tlius De'vala says, "To maidens should be given a nuptial portion 
out of the father's estate. But of him, who leaves no appointed daughter, [nor 
" son,3 the unmarried daughter, belonging to his own tribe, and legitimate, shall 
" take the inheritance, like a son." The term "appointed daughter" implies 
also son. 'Mlisown;" belonging to the same tribe with himself. L#egiti«* 
mate bis own lawful issue. 


Simvjtatians. 

5. Oaf tif ih$ father'* i eeitUe.'] This is according to the reading, which is followed by this 
aithor^ as well ss by RAOiiUNAi>U>A!f a. Bat in other roropliations, as the Smrilt-chundricdy Rc(^ 
n&cara and Viramitrbdaya^ the text is read pUri^dravyam instead of pitrt^dravydt : and the author 
of the last mentioned work explains the passage as signifying, that ‘ a portion of the paternal esti 
^ [eqnal to the fourth part of a s1iare3 and nuptial presents should be giren to a maiden daughter. 
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6. This is proper : Cor^ should the maiden arrire at puberty snunarried, 

through poverty^ lier father and the rest would fall to a region of punishment^ at 
declared by holy writ. Thus Vasi8ht'’^ia says, many seasons of menstruac 

" tion as oyer|.ake a maiden feeling the passiop of love and sought jn marriage by 

persons of suitable rapk, even so jnany are the .beings destroyed by both her 
" father and her mother; this is a maxim of the law,”* So PAiT'’HiNAsi : 
*' A damsel should be given in nuir.riagc, before her breasts swell. But, if slie 
” have menstruated [before marriage,] both the giver and the taker fall to the 
abyss of hell ; and her father, grandfather and great grandfather are bora 
“ [insects] in ordure. Therefore she should be gi.vcn in marriage while she is 
jet a girl,” 

7. Since then the father and the rest are saved from hell by sufficient pro*' 
periy becoming applicable to the charges of her marriage; and^ being accordingly 
married, she confers benefits on her father by means of her son; the wealth do*' 
volviug on her is for tlic benefit of the [former] owner ;f and k is reasonable, 
thereforiv, that the pr.pperty shaukl descend to the unmarried daughter, on failure 
of the ife, 

8. Bid, if ^herc be no maiden daughter, llie sjuccciwion de^^olves on her 
who hsi-Sj and on her who is Jikclv to have, male issue. That is declared by 
VuTiiaspatj : Being of equal class and married to a man of like tribe, and be- 

ing virtuous and devoted to obedience, she [namely the daughter,];] whether 
appointed or not appoinied to continue the male line, shall take the property of 
her father who leaves no son [nor wife.§]’' 

9. Of equal class.] Belonging to the same fribe with her father. Married 
to a man of like tribe.] This is intended to exclude one married to a man of a su- 


9. To exclude one married to a man of a superiour or inferiour tribe TUis remark of 


i'*UA, 17. 56. + Vide Sect. 1, S 44, Yit^c S >3. 


oad 
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periour or inferiour tribe. For the offspring .of .a daughter married to a raaa of a 
higlrer or. lower class is forbidden to perform the obsequies of his maternal grand- 
father and other ancestors who are of inferiour or of supcriour rank. But 
oocj married to .a man belonging to the same class^ confers benefits on her father 
b^ means of her son. 

10. The son of a daughter appointed to continue the male line is, like a 
son, highly beneficial to his ancestor ; and, through him, the appointed daughter 
is cqrial to a son : wherefore the appointed daughter and legitimate son have an 
equal riglrt of succession. * But a married daughter, wlio was not so appointed, 
confers less benefit on her father than the son and the rest [viz. the son’s son and 
grandson’s son,*!" and the widow J and is of benefit by means only of her son : it 
is proper, therefore, that she should succeed only on failure of other heirs dowa 
to the unmarried daughter. 

11, It must not be alleged, that, admitting this doctrine [of benefits con- 
ferred being the cause of a riglit of succession,§3 the daughter, who has male is- 

, sliould alone inherit in the first instance; but, on failure of such, theu a 


SfimotatioiiS. 

rA-TA^iiANA is inadmissible: for the term ‘ married’ cxcliuloi <hc notion of union witli a. man 
of inferiour tri^e: since there can be no roarriaee lietween a woman of highrr tithe and a man of a 
lower one. Therefore the intention is to exclude one maiTied to a man of supcriour class. 
yh'am ilri dai/a. 

Who arc of aifcrlour or of supcriour rank.^ A daup;htcr’8 son of a supcriour trihe 
is forbidden to otTer a funeral repast to the manes of his maternal grandfatlirr who is of a lowej 
tribe; and a daughter’s son, being of inferiour rank, is forbidden to oflor it for his maternal grand* 
father who i.s of a higher clas.s. Ragu, on Dujjahhuga, 

IJ. For her son might be excluded from the sutccssion.~\ Accordingly the notion, tJiat, in . 
the case of two daughters having male issue, one a widow, the other having a husband living, the 
wid< 4 w should inherit in the first instance, because she first offers funeral oblatious through her son 
j^whosc father is already dead], Is refuted, Acii\ gta and S ricri'iUn a. 
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9 

manner be excluded from the succession. Nor ia this proper ; for both equally 
confer benefits on their gnmdfather, as daughter’s sons. 

13. By specifying '' obedience" to her husband (§ 8.), the author indi- 
cates, that she is not in the state of widowhood, and that consequently she may 
have issue. 

13. In the text before cited ( ^ 8. ), the pronoun refers to the word " daugh- 
ter" contained in a preceding passage [[which will be forthwith quoted.* ^ 14. [{ 
Thus, by the conditions specified, that she be " of equal class" and *' married to 
a man of like tribe" &c. (§8.), the author shows, that she does not inherit her 
father's wealth merely in right of her relation as daughter, Blse, since the daugh- 
ter's right of succession is declared by the following passage, the mention of it by 
the same author in the foregoing text would be a vain repetition. But a special 
rule, regarding what was suggested generally, is not tautology. 

14. " As a son, so docs the daughter of a man proceed from his several 
" limbs. How then should any other person take her father’s wealth ?"* 

15. Since a daughter's right of succession to the property of her father is 
founded on her offering funeral oblations by means of her son ; therefore, even in 
the case of an appointed daughter, on whom the estate has devolved by the demise 


14, Proceed from his several limbs,^ This is an allusion to a passage of the VSdUf which ii 
quoted by Baud*ha yana. It is addressed by a father to his son. From my screral limbs thoa 

art distilled; from my heart thou art produced: thou art indeed sclfy but denominated son : may 
ihou lire a hundred years.” 

15, Ifjf her unmarried sister or by another, ’] The text is read and interpreted differenify in 

I 

the Reindcara: ^ If she leave no son, it shall be taken by her daughter or by her sister,* This is 
according to the reading of the text^ as it is cited in the Calpataruy ^ aputriydn cumiryi swasrd pi 
tad ffrdhyam/ instead of aputrdydn cumdryd pd swasrd tad grahyan tad any ay d* 
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of her father^ should sho bear no male issue in consequence of her proving barren, 
or because her husband is incapable of procreation, the propertjr docs not go upon 
her death to her husband. Thus STanc’ha and Lic’hita saj, " The husband is 
not entitled to the vrealtfa of his wife being an appointed daughter, if she die 
" leaving no issue.” So Pait^bInasi : “ On the death of an appointed daughter, 
her husband does not inherit her property : if she leave no issue, it shall be 
" taken by her unmarried sister or by another.” Hence her property is to be 
taken by her maiden sister, or by another sister like}^ to have issue. Therefore, 
when the succession has devolved on a female, fhcr husband’s*] claim fas her 
heir] is precluded. 

16. But the following passage of Menu mivst be understood to be applica- 
ble, on the demise of an appointed daughter, who has not been destitute of male 
issue, having borne a son who has died. " Should a daughter, appointed to con- 
" tinue the male line, die by any accident without a son, the husband of that 
*' daughter may without hesitation possess himself of her property. ”f 

17. VbIhaspati recites the gift of the funeral oblation as the sole cause [of 
right] in the instance of both [the daughter and the grandson.] ” As the owner- 
*' ship of her father’s wealth devolves on her, although kindred exist ; so her son 

i 

likewise is acknowledged to be heir to his maternal grandfather’s estate.” As 
the daughter is heiress of her father's wealth in right of the funeral oblation which 
is to be presented by the daughter’s son ; so is the daughter’s son owner of his 
maternal grandfather's estate in right of offering that oblation, notwithstanding 
■<|he existence of kindred, such as the father and others. 

^niuitBttonig. 

18 . Iltning borne a ton ibAo Aar died,} Ji'mu'ta^ta'hana’s text exhibits the conjunctixo 
particle cha : and, according to this reading, the sense should bo * who is not destitute of male issue 

^ and who has borne a son who has died.’ But Acuyuta and S nicaisuN a censure it as an er. 
roneous reading. 

♦ ChiToVuaiv^ Acuyuta and S^alcaliUtt'A. + Menu, 9. 135, 
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18. Nor does this text ( § 17. ) relate to the son of an appointed daughter r 
for the pronoun " her,” in both the phrases (" devolves on her,” and ” her son 
is acknowledged,”} bears reference to the '' daughter whether appointed or not 
appointed,” who was mentioned in the preceding passage ($8.). Or, upon the 
principle of selecting the nearest term, the reference may properly be to the 
” daughter not appointed.” But this term cannot be rejected to select the other, 

19. Accordingly Menu propounds the daughter’s origin from the persoir 
of the maternal grandfather as the reason of the daughter’s son having a 
right to the succession ; not her appointment to raise a son : else he would 
have specified this cause. ” Let the daughter’s son take the whole estate of 
” his own father who leaves no [^other^ son ; and let him ofler two funeral 
” oblations; one to bis own father, the other to his maternal grandfather. 
” Between a son’s son jind the son of a daughter, there is no difference in law ; 

since tbeic father and mother both sprung from, the body of the same man.”* 

20. Thus this very author expressly declares, that the daughter’s son, born 
of one not appointed to continue the male line, has the right of succession. ” By 
” that male child, whom a daughter, whether formally appointed or net, shall 
” produce from a husband of an equal class ; the maternal grandfather becomes 
” in law (he father of a sou : let that son give the funeral oblation and possess' 
” the inheritance. ”f 

21. Besides the term 'daughter’s son’ is in law restricted to signify the 


19 . Ther« is no difference.'] By thus likening the grandson in the female line to the 
grandson in the male line, it is intioMted, that, as, on failure of the eon, the son's son is heir, so, 
in dffault of the daughter, the daughter’s son is the successor. Raoh. Ddyntalwn, 

Consider m another sow.] In the Calpatara, the text is read asg&m her” instead of unyam 
“ another.” That reading varies the construction rather than the purport of the 




t hlsac, 9. 136. 
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male offspring of an appointed daughter. Baud’ha'yana intimates that, when he 
says [Coiuider as]] another [son] the daughter’s son termed son of an appointed 
** daughter, being born of the female issue after an express stipulation.” Here 
' eonsider' is understood. 

22. Hence also [since such is the scope and purport of the text;* § 17.] 
Buo'jade'va has cited that passage of VrYhaspati under the head of succession 
of a daughter appointed or unappointed. 

23. But Go'vinda-ra''ja> in his commentary on Menu, states the claim of 

the daughter’s son as preferable to that of the married daughter, on the grounds 
of the following passage of Vishn'u. “ If one die leaping neither son nor grand- 
“ son, the daughter’s sons shall inherit the estate ; for, by consent of all, the son’s 
" son and the daughter's son are alike in respect of the celebration of obse> 
" quies.”f * 

2i. This does not appear to us satisfactory : for it contradicts the text 
above cited ( $ S. 

25. But, in default of a married daughter such as above described, the 
succession assuredly devolves on the daughter's son notwithstanding the ex- 
istence of the father and other kinsmen. For it appears from the comparison of 
his condition to hers, ( § 17. ) and more expressly from the purport of the term 
*' likewise” in the phrase " her son likewise is acknowledged to be heir,” (§ 17.) 
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Jl, After an express siipuiatfon.^ After the accepting af her as an appointed daughter. 
(Vide § 15. — 17.) Chu'd'a'man'i and S ricrYsun'a. 

25. A married daughter such as above describedJ^ Who does not fail of bearing iMue. 
Cnu DVMA!!''!, Achyuta and S RicafsHN A. 

Who has or is likely to have male issue. Ragii. on Duj/abkdga. 


-f Not hiund in VtsBNVi hiftitiitcf. It it cited by RAGBvaAPOAMA iaHiit Ddyatatws^ at on the authority of 
G6 timoa-Ra'ja'i quotation* 
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that his pretensions are inferiour to her's. Therefore it is a right deduction^ that 
the succession of the daughter’s son is next after the daughter, 

26. By the words " although kindred exist,” ( § 17. ) the succession of both 
parents, which reasonably should take effect on failure of the wife, but which is 
barred by the daughter and daughter’s son, is hinted as taking place when no 
such impediment exists. Accordingly VrIh asp ati, immediately after [the passage 
above cited,* § 17-3 says “ On failure of those persons, the brothers and nephew? 
'' of the whole blood are entitled to the estate, or kinsmen, or cognates, or pupils, 
" or venerable priests.” Here the word " those” bears reference to the daughter’s 

i * 

son [named in the text, 3 and to the parents indicated [by the term kindred.f^ 
Therefore, it is on failure of these persons, that the succession of brothers and 
the rest takes place, 

27. As for the afsertion of Ba'lo'' ca, that the daughter's son inherits aftep 
the whole scries of heirs specified in the passage of [Ya'jnyawalcya] above 
cited,” The wife, daughters also,” &c. (sect. 1. § 4.) that is mere childish 
prattle; for it contradicts the text of VrKhaspati (§ 17.). Nor is there any 
thing inconsistent with that enumeration of heirs ; for the maiden daughter, mar- 
ried daughter, and daughter’s son, arc all signified by the term ” daughters” ip 
the plural number (sect. 1. § 4.) As the word " son,” in the phrase " who de- 
” parted for heaven leaving no son,” intends male issue down to the great grand sop, 
sipce he is equally a giver of funeral oblations ; so doe? the term ” daughter” 


96 . Hears reference .to the parents.^ Eire, if the brother* inherit next after the 
daughter's son, that would contradict Ya'jnyawai.cya and the rest, as aborc Cited (Vide Sect. I, 
4.) ChuVa'man'i and S'aicnT'suN'A. 

. As for the assertion, that the daughter's son inherits after the tshole series of heifs 
This doctrine is maintained by the il/air’AiVa school, as is remarked by S nicnisuN'A in tho 
Cruma-Sangraha. 


Raoh. on 
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eomprehaid the dsttg^toir's son^ fof be also is the giver of a funerat offering ; or aa 
the term '' male issuCj” in the sentence " on failure of male issue, the daughter 
” inherits” ($ !•)> ititends the widow also. Eise the plural number, iu the word 
daughters,” would be unmeaning: and the author would have used the singular 
number, as in the words " the wife,” the son of a brother” &c. We shall here- 
after [in the course of expounding passages concerning the reunion of parceners’''] 
explain the intention of the plural number in the word “ brothers” ( sect. 1 . § 4. ) 

38. Moreover, since a series of heirs i^ spec! lied from both parents to the 
king, it would follow, that the succession of the daughter’s son takes effect on 
failure of the king. But there never is a vacancy of the throne; and consequent- 
ly the succession could never take place. 

29. Therefore the succession of the daughter’s son on failure of daughters, 
as affirmed by Vis'waru'pa, Jite'ndbiva, Buojade'va* and Govinda-ba'ja, 
should be respected. 

# 

30. Butj if a maiden daughter, in whom the succession has vested, and 
who has been afterwards married, die [without bearing is8ue,f3 Oic estate, 
which was hers, becomes the property of those persons, a married daughter or 
others, who would regularly succeed if there were no such [unmarried daughter] 
in whom the inheritance vested, and in like manner succeed on her demise 
after it has so vested in her. It does nut become the property of her husband 
or other heirs : for that [text, which is declaratory of the right of the husband 
and the rcst,J3 is relative to a woman’s peculiar property. Since it has been 
shown by a text before cited (sect 1. § 56. ), that, on the decease of the widow 
in whom the succession had vested^ the legal heirs of the former owner, who^ 
would regularly inherit his property if there were no widow in whom the suc- 
cession vested, namely the daughters and the rest, succeed to the wealth; therefore 
the same rule [concerning the succession of the former possessor’s next heirs§J is 
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inferred a fortiori, in the case of the daughter and grandson pretensions are 
ioferiour to the ivife’s, 

31. Or the word ‘■' wife” £in the text above quoted,* sect. 1. § 56.] is 
employed with a general import : and it implies, that the rule must be understood 
as applicable generally to the case of a woman's succession by inheritance. 

32. Thus has the succession of the daughter and daughter's son beeq 
explained. 


SECTION m. 


On the Father's right of si^ccession, 

1. If there be no daughter’s spn, the succession devolve; on the fatlier ; 
and not on the mother [before the father] ; nor at once on both parents. For 
that is contrary to Vishn'u’s text “ If there be none, it belongs to the fatjier; 
if he be dead, it appertains to the mother. ”f 

2. But the following passage of Menu, as well as that of VrIhaspati, 

must be understood as relating to a case of failure of heirs down to the father 
inclusively. “ Of a son dying childless [and leaving no widow|] the mother 
“ shall take the estate ; and, the mother also being dead, the father’s mother 
" shall take the heritage. ”§ " Of a deceased son, who leaves neither wife nor 

male issue, the mother must be considered as heiress : or, by her consent, tha 
” brother may inherit.”' 

3- This is a result too of reasoning. The father’s right of succession 

Vidr ftipra. Sect. 1. Acuyuta and S"ai 

su, 9. )i\1. 
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should be after the daughter’s son and before the mother : for the father, offering 
two oblations of food to other manes, in which the deceased participates, is infe- 
riour to the daughter's son who presents one oblatio;i to the deceased and two 
to other manes in which the deceased participates : he is preferable to the 
mother and the rest because he presents [personally*] to others two oblations 
in which the deceased participates; and his superiority is indicated in a pas- 
sage of Menu : " In a comparison of the male with the female sex, the male is 
“ pronounced superiour,”f 

4. In the term pitarau "both parents” (Sect. 1. § 4.), the priority of 
th? &thcr is indicated : for the father isdlrst suggested by the radical terra pUrt; 
asid afterwards the mother is inferred from the, dual number, by assuming, that 
one term £of two which composed the phrase] is retained, 

5. Hence [since the members of the series arc presented to the under- 
standing in the order here stated;);], the argument, that, ' the mental apprehension 
‘ of a series being coextensive with the oral recital of its component members, 

' recital, being wanting, necessarily precludes apprehension,’ must be rejected 
as inconclusive ; for it is not true, that an adequate indication is wanting [being 
deducible in the manner above stated; § 4.] and [the joint succession of father 
and mother] would contradict the text of Vishn'u. 

6. Thus t}^e father's right of succession has been explained. 

Slnnotatte, 

4. assuming that one term is retained^] This is an allusion to the etymology of pitarau 
^ parents’ from pitrt ^ father,’ representing tiho compound u*rm maia-pitarau ^ mother and 
father.’ Panini. 1. % 70« 
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SECTION IV. 


On the Mother's right of succession. 


1. If the father be not living, the succession devolves on the mother: for, 
immediately after propounding the father’s right to the estate, Vishnu’s text de- 
dares, If he be dead, it appertains to &e mother.”*' 

2. This too is reasonable : for her claim properly precedes that of the 
brothers and the rest; since it is necessary to make a grateful return to her, 
for benefits which she has personally conferred by bearing the child in her 
womb and nurturing him during his infancy ; and also because she confers bene- 
fits on him by the birth of other sons who may offer funeral oblations in which 
lie will participate. 

3. The notion^ therefore, that the mother’s right should precede the fa- 
ther's, because she is pronounced to surpass him in the degree of veneration due 
to her, must be rejected. For, if a superiour title to veneration were the reason of 
a right of iubcriiance, the succession would devolve on the spiritual preceptor 

^Innotatioras. 

5 . TVie notion that the mother^ s right should precede the father* s is rejected."] This appears 
io be lerclled against the doctrine maintained by the Mail*ki^a school, or at least by Va'chespati 
Mi 4UA and by the author of the Vivdda^chandra, SnicatsHN'A, in iht Crama»$angrahay cites 
Mis ra (meaning Va'chcsfati mis'ra) as affirming that doctrine on the strength of an ioTerted and 
erroneous reading of VlSllN'c;^s text. (Sect. 1. § 5.) 

Because she is pronounced to surpass Aim.] By dm folfowing or similar pmnges i A 
mother surpasses a thousand fathers,’* + S'ricrYshn'a. 


♦ Vide supra. Sect. 


f Mcmv» a. 145. 



ncr. 


JIMUTA VAHANA. 
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^before the father ; «inee it is said " Of him who is the natural parent^ and him 
y who gives holy knowledge^ the giver of the sacred science is the more venera- 
** ble father and paternal uncles and the rest would inherit in preference to a 
younger brother or a nephew. Therefore the mother’s right of succession is after 
the father|^and before the brothers. f 3 . 


4. By thus declaring, that the mothcr'^s succession takes place after the 
father of the deceased, and before the father’s offspring, the author intimates, 
that the paternal grandmother’s succession likewise takes place after the grand- 
father and before the grandfather’s offspring. For otherwise [if a different order 

0 

of succession be assumed or if that order be not established ; § or that indication 
be not acknowledged > || 3 there is a contradiction between the specified order of 
succession^ both parents, brother's likewise &c/*9 [^and this case which is per- 
fectly analogous.*"^] Accordingly [since the grandmother's right of succession is 
in this manner indicated by Ya'jnvawalcya ;tt] Menu says, And the mo- 
ther also being dead, the father's mother shall take the heritage. |.j[ The 
meaning is ^ being dead, that is, deceased, together with her offspring.' 


4. Rylhesame 
ttna\o<5 , the 
l^ruudiuuihcr 
inherit» aft.T 
the graud- 
father : 


5. Here the particle and," as well as ** also,"' must be joined in con- 
struction with both parts of the sentence. Therefore the sense is ^ and the mo- 
* ther being dead, the paternal grandmother also may take the heritage. ' What 
then becomes of the brothers and the rest ? These persons, including the paternal 
grandfather, are indicated by the particle ^^also." 


5. And aft^f 
brothers and 


6. The meaning then of the text [of Ya'jnitawalcya^^J is this: tlie sue- 
eeuion of both parents takes effect, in the order which has been explained, after 


inli< r»’9 
'♦Mjor 
the 


5. jirc indicatad^J Copies of S bicruhn'a exhibit a different reading ; iamuchchitih ^ assem* 
^ bled’ imtaad of iuchitah ^ hinted.’ The variation does not make a material alteration in the sense. 


If 2. 14a f S^aicRifiriv'A. t S'RicalsHN'A. a'mak'i. 1| 

Vide Bnjmu Sect. I. \ 4. Crw'ii^a'man'i aod ft Kaob. on /> 

t Vide ^pnu Sect. S. ) S. 
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the descendants of the deceased down to his daughter's son, and before [the 
father’s*] own offspring. Hence the succession of the paternal grandfather and 
grandmother is thus shown to take place before their own offspring. Accordingly 
it is not separately propounded in the text of Ya^jnyawalcya ; since the right 
the paternal grandfather and grandmother if virtually declared by showing 
mother’s right of succession. 

. 7. Thus the mother ’s nghtuf inheritance has hem OKplaiuedU ; , 


SECTION V. 


On the Brother's right of succession. 


t. After th€ 
laother, the 
brolhen lo- 
bent. 


1. If the mother be dead, the property devolves on the brother: for 
Tishn'u, having delared, that, "If the father be dead, it appertains to the 
mother,” proceeds to say " On failure of her, it goes to the brothers :”f and 
here the pronoun refers to the mother. It appears also from the passage [of 
Ya'jnyawalcva]) “ both parents, brothers likewise, ’’J that the brother's suc- 
cession takes place in the case of the death of both parents. 


♦. Not the 
brother'# won 
jointly MfUh 

them. 


2. It must not be alleged, that, under the passage above cited, which ex- 
presses " brothers likewise and their sons," the brother's son, being declared 
heir in like manner as the brothers are, shall inherit also next to the mother. 


larniotattons, 

7. 7%e mother^ s right of inheritance h(fs been explained.’\ On ilie death of the 'mother, 

the residue of the ostate deToWes on the brother as next heir in the order of succession, and not, 
like a woman's peculiar property, on her son and daughter : for it is a ease of an estate deTolving 
on a woman. (Vide Section § 31.) Chu'd'a'man'i. 


* Bacxi. on 


f Vide Supra. Sect* 1* 1 6. 


t Sect. I. 
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For the text of Viihn'u^ declaring that '' it goes to the brothers/' adds '' After 
'' thein> it descends to the brother’s sons:” and in this place the pronoun reiers 
to the brothers. 

3 . That too is reasonable : for the brother confers benefits on the deceased 
owner by offering three funeral oblations to his father and other ancestors, in 
which the deceased participates ; and he occupies his place, as presenting three 
oblations to thie maternal grandfather and the rest, which the deceased was bound 
to offer; and he is therefore superiour to the brother’s son, who has'not the same 
qualifications. But deriving his origin from the mother, the brother, though he 
do possess these qualifications, is inferiour to the mother ; and his successiom 
therefore, very properly takes effect after her. 

4. Besides why may not the word " likewise” be connected with the term 
" brother ? ” and thus the parents and brothers may have an equal right of suc- 
cession ; the text being interpreted * as parents, so do brothers inherit.’ 

5. The question, then, must be negatived, as at variance with the text of 
Vishn'u : and the same is to be done in the other instance likewise [of the claims 
of brother and brother’s son.*3 So Menu declares, that brothers take the inheri- 
tance, not the nephew. Of him, who leaves no son, the father shall take the in- 
" heritance; or the brothers. ”+ 

6. Moreover, why has not the nephew, whose father is living, a right of 
auceession? There is no other reason but this : that one, whose father is living, 
does not confer benefits, since he is incompetent to offer oblations. If then it be 
thus settled, [that the order of succession is regulated by the degree in which be- 
nefits are conferred, how should a nephew, whose father is deceased, inherit 
equally with the brother, since he does not confer equal benefits ? Accordingly 
De'vala, in a passage before cited [Sect. 1. § 17,3 specifying the brother's son 
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in the series of heirs down to the half brother, comprehending the widow, daugh- 
ter equal bj class, father, mother, brother of the whole blood, and brother of the 
half blood, intimates that the succession of nephews and the rest takes place on 

w 

failure of heirs down to the half brother. 

7. The passage, which pronounces a nephew to be as a son, (J " They are 
“ all fathers by means of that son;”*] is intended to authorize his presenting a 
funeral oblation and to establish his right of succession on failure of brothers. 
[They do not inherit together;f] for that contradicts the text [of Visiinu'J] 
above cited. Else why should not [bis right of succession^] be before the bro- 
thers. 

8. Therefore the brother alone is heir in the first instance. 

9. Here again, a brother of the whole blood has the first title ; under the 
following text [^10]: and, even under the general rule for the brother’s succes- 
sion ( “ Brothers also” Sect. 1. §4). The meaning is, that the whole brother shall 
inherit in the first place: but, if there be none, then the half brother ; for he also 
is signified by the word brother, being issue of the same father. 

10 . Tlic passage alluded to (§9) is as follows: " A reunited [brother J 
" shall keep the share of his reunited [coheir,] who is deceased ; or shall deli- 
" ver it to [a son subsequently] born. But an uterine brother [shall thus retain or 
" deliver the allotment] of his uterine relation. ”11 This text of Ya'jnyawal- 
evA also shows, that the term brother is applicable both to the whole and to the 
half blood. Else, if it intended only the uterine [and of course whole] brother, 
the author would not have specified, that " the uterine brother, should retain 
" or deliver the allotment of his uterine relation:” for the whole blood would 
be signified by the single term brother.” 

1 1 . Therefore the succession of brothers, whether of the whole or of the 

MbRV. 9. 189. AcBYOTA. t dHV'o'A'M.M'l lod ! 

S'aicmilHS'A. 1 YA'jtHYAWAUYA, S. 139. 
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half blood, is declared by the passage before cited ( Both parents, brothers 
likewise.” Sect. 1. $ 4). But, by here specifying the uterine relation, the 
prior right of the uterine (or whole) brother is intimated. 


12. The succession of the half brother, between Pthe whole brother and The iwtf 

^ hioflier in 

the brother’s son, *3 as affirmed by S'nicaRA and Vis'wabu'pa, should be ac- ^tween 

whole hrolher 

knowledged; for he is inferiour to the whole brother, who presents oblations to 
six ancestors which the deceased was bound to offer, and also presents three 
oblations to the father and others, in which the deceased participates; while the 
half brother only presents three oblations in which the deceased participates : 
and he is superiour to the nephew, because he surpasses him in the conferring 
of benefits, since he offers three oblations of which the deceased participates. 

13. In answer to the inquiry whether the half brother, though reunited ^mssage 

or Ya'jnwa* 

in coparcenery. be inferiour or not to the whole brother, Ya'jnyawalcya sayg, 

A half brother, being again associated, may take the succession ; not a half 
'' brother, though not reunited : but one united [by blood, though not by 
coparcenery,] may obtain the property; and not [exclusively] the son of 

" a different mother. ”f 

J4. The meaning of the text is this : ' A brother by a different mother, j, 


Sdmotathms. 

IS. A half brother, being again associated flre.] This ob.scnrc text, darlicr even than the 
preceding one (S 10.), admits of different interpretations, independently of rariations in the reading, 
which also are numerous. It is necessary therefore for the understanding of the commentary, to 
exhibit a second rersion of the text, conformably with the interpretation of S o iArA K i : “ A half 
“ brother, facing again associated, may not take the succession of his half brother . f the w 
« blood,] though not reunited, shall obtain the property ; not, though united, the son of a different 
mother.” Raghonandana, in the Ddjfatatwa, remarks, that the Mitdr.shard and Rrtndcara 
concur in the same interpreUtion with JImu ta-va iiana ; from which he also does not subsUnlially * 


difler. 
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* bat assoehted again in coparcntierj^ ilrAi take the inberitanee ; nof geHe^ 
^ rnllf anj half brother [[whether nssoekted or8e|Kirat)ed*‘].' The fetter jmft'' of 
the text is in answer to the <|iieetron, whcdlhcr^ rnheriting first, he ^elufiea^ 
whole brother or takes the succession jointly with him ? ' the whole brother, 
' though not reunited in parcenery, shall take the heritage;’ (here the word 

t 

whole brother is understood from the preceding sentence ; ) * not exclusively the 

* son of a different mother, though reunited.’ Or the term '' united” may 
signify whole brother [or united by blood.] Accordingly the text is so read 
in the citation of it by Jite'ndriva as a passage of VrMd'ha Ya'anyawalcta r 
and, in that case, the term " associated” is understood from the prececRng sen>’ 
tence. 

15. Therefore the half brother, who is again associated in coparcenery, 
shall not take the succession exclusively; but the whole brother [shares it] 
though not associated. Such is the meaning ; and consequently the whole brother, 
who is not reunited in parcenery, and the half brother, who is associated, should 
divide the succession. Accordingly the author has employed the particle ” but’' 
[with the connective sensef], 

16. An objection is stated by S'ricara Mis'ra. The maxim, that the 
'' reunited brother shall keep the share of his reunited coheir,” ($ 11.) is inde- 
pendent [of other precepts,;!;] as it applies to the case of reunited half brothers 
exclusively ; and, in like manner, the maxim that ” the uterine [meaning the 

^ atimotattowi. 

14 . Tht text h to read.] The reading here exhibited is rfdori ndxyamatrtjah instead of 
ndnyamitrijah. The second verso of the stansa is read in the Calpalaru * may not 

‘ lake the wealth of the half brother,' ninjfidar^a-crkanam harSt, in place of ndnpbdaryi 

% 

jS'hanam harit^ ^ a half brother may mot take the wealth.* This reading is pondemned by the 
author of the Aefndcara as unauthoriaed ; and RaoHuiiAiinANA) in the Ddyafctfva) quotes the 
censure and apparently concurs in it. 



▼. jfMiJTA tIuana: 

wlh>fe] broiW Tetekit atlstiiKiit hU utatiae vekti^" 
iefereoce [io atiy other rulej'] yrheii it is app^lkabie tv the cue of tumsMciaicd 
Whole broHierv only ; btil, when there is a half hvotiher usootated and a whole 
brother mnnociated, if the two maxims be ap^iodi^to this case in'eomeqaenice- 
of finding- both descriptions of brethren^ tlieo both maxims^ take effect with 
lefierenoo to each other. Now it is not right to nutke the same rule operative with 
and without teTerence to another maxim- i fsv this argues variableness in the pre- 
cept. Thus k is shown [hy dts^pristtisw on the pusage dmayoh 

* that the prohibition, relatively to two sacrifices, of the use of the 
uttara-vedi or northern altar directed generally for the four sacrifices {^in whtclr 
tiiose two are comprehended 2> is not a prohibition [but an exceptionj; for, if the 
precept concerniag the northern altar be taken -with reference to the [denial, 
implying consequently^ an option, in the instance of two sacrifices, and be taken 
absolutely and without reference to any other maxim in the instance of the two 
other sacrifices, there would be variableness in the precept. So, in regard to the 
subject under consideration, the maxims, that " the reunited brother shall keep 
" the shares of his reunited coheir,” and that " the uterine [or whole] brother 
'* shall retain the allotment of his uterine relation,” ($ 10.) are applicable in 
those cases in which the rules are operative independently of any other ; but, if 
there be a half brother associated and a whole brother unassociated, the two 

SbmotBttond. 

16. In the difqutfttHm on the p oof ogo dwtydli pranrafftiitl.} Thlt If the ninth (or, ar.cor* 
ding to one reckoning, the seTenth) adhicaran^o or ioplch in the third section of Jaimini’s sofcnih 
chapter. It is a disquisition on the interpretation of a passage of the Veda^ which directs that a 
northern altar be prepared for the Ch&turm&npa sacrifice, and forljids it at two of the four sacri- 
fices comprehended nnder that designation ; namelj at the VainwadHa and S'un&ririya: whenca 
it is concluded, that, this being an exception to the more general rule, the altar It directed to be 
employed under that general rule in the remaining two sacrifices only : viz. at the Varuna^pragkiiU 
and SAcamSd*ha, The reasoning, introduced into ^s disquisition, is the ground work of S aicARa’I 
objection. See Mit act hard 1. 34. 
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rule! ftr« not applicable in ibia imtance ; ;«iid it would follow* that no ^ one oould 
take the estate [since there is no special provision in the law fc^ this case.*]- 
Therefore [the true interpretation k, that* in the case stated*] where the associa- 
ted half brother might be supposed to be heir of his associated parcener* under 
the rule* that ** a reunited brother shall heep, the share of his reunited coheif*" 
the maxim that “ the uterine [or whole] brother shall retain the allotment of his 
” uterine relation**’ serves as an exception to that rule. Thus the half brother* 
though associated* cannot be supposed to be heir* if there be a brother of the 
whole blood.. Then how does the suceession go? The whole brother* whether 
reunited or not reunited in coparcener^* inherits the property. 

17. That is not congruent : for it is not true* that there is variableness in a 
precept* merely because two [rulesf], which are severally applicable to two 

I;]* become applicable in a single instance at the same time. 

18. Thus* in respect of the precepts etijoining the votary to bestow hjs 
whole wealth as a gratuity in one instance and no gratuity in the other* which are 
respectively applicable independently of each other* if cither the priest doing the 
functions of Udg&tri, or the one performing the office of Pratisto trt, singly 
stumble [in passing from the pne apartment to the other* at the celebration of the 
sacrifice called Jyotishtema but* if both those priests should stumble at the 
same time* neither injunction would be applicable ; for that would be a varia^ 
bleness in the precept. 


9nnotatiorai. 

I. IJ either the priett doin^ (he^funclipns of U4ga'trl(,] Among tho priests* who ofliciato 
lit the sacrifice called JybtishiQma^ One is termed JJd^atri and another Pratistoirl, In the course 
of the ceremony the priests proceed from one apartment named Ifavird'hdnjin to another denomi. 
nated IJavihpavamanif. During their progresS| if the Udgatrl happen to stumble, the rotary if 
enjoined to bestow his whole wealth in a gratuity But^ if the PraiistoM fall, the ceremony 
is terminated without any gratuity, or with a trifle only ; and the sacrifice is to be recommenced. 

f Aciiyvta and S'fti ’ | Ibid. "a Ac. 
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19, In like manner^ binder the precepts, which direct the priest to touch a further 

m 

an oblation with the prayer denominated Chdturhdtra at the full moon, and with 
the prayer termed Panchahd tra at the new moon ; an oblation of curds consecrated 
to Indra is understood in the sacrifice named Upans u~ya ftxud an offering of 
milk consecrated to Indra is similarly understood at the Agw\slwmtyn sacrifice; 
and, both precepts being thus severally applicable in those instances, neither of 
them would take effect at the A^gniya sacrifice, since there would be variableness 
in the precept if both were applied to this case. 


20. Therefore, the definition of variableness in a precept is its being a posi- 
tiyc injunction without reference to any opposition in one instance, and [an even- 
tual one^J with reference to the opposition of a different precept in another in- 
stance. Thus, in the example stated (§16), the prohibition bears reference to the 
injunflion concerning the altar, expressed in these words At this sacrifice pre- 
pare the Uttar a^vedi.*' Without opposition to that [injunctionf], it would be no 
precept. Therefore it is a command which bears#reference to the injunction res- 
pecting the altar. Nor is it in constant opposition to it : for, were it so, the prohi- 
bition [as well as the injunction];] would be useless; since, without the prohibi- 
tion £and injunction,?] the omission of the altar might be deduced [from the al- 
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19. The •prayer dcnominalcd Chaturh6tr<i.'] Beginning witli tlic ^vords Pj tthrct hl4d, Onr, 
being four times called by Praja'pati Under tbc dcsigtiaiioR of ntman or soul, replied in the 
words of this prayer. Hence he is named chaturhuta ^ four times called;’ and, for the sake of mys- 
tery, chaiurho tr'i ; f^om which the name of the prayer is derived. (TAixiittJYA Bra'uman'a ; 
and Ma^d’kava on Mitnansd* 3. 7. 4.) 

T%e prayer termed Panchahoira.] Jt begins with the words A^rtih hvtdn 
Jn the ftacrijice named Up4nsn-yaga.] Sacrifices arc directed to bo performed at tin* full and 
change of the moon. The Updnsu^ydga is one of those to be celebrated ut full moon, and the Agnt* 
shbmiya at new moon. Curds constitute the oblation at one, and milk at the other of these sacri- 
fices, The appertains to both periods; and both kind.s of oblations are to be made on 

that occasion. 
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lente of ibe lawj. Tberefbre^ «ven the injtmctioa cooeeriBiig the iltet k.a eom- 
uand which bears relation td the contrary profaibitien ; bnt^ ib regard ie two of 
the periods of sacrifice^ it is independent of any other rule. Consequoitly there 
is variableness in the precept; and an alternative must be inferred. Bni^ tn the 
case of any thing supposed as a matter of spontaneous option^ a prohibition is an 
absolute forbiddance : for the occasional omission of the act was inferrible without 
the aid of an express prohibition. 

21. Accordingly [since there is variableness in the precept, when a general 
and a particular rule, or injunction and prohibition, are sometimes applicable in 
the same instance, but not when two particular rules are so ;• or since a prohi- 
bition. which is constant, is inferrible without the aid of either injunction or 

« 

prohibition ;f] the passages, which direct, that the ShdS’asin shall be taken, and 
that it shall not be taken, [at an Atirdtra sacrifice.] constitute an alternative. 

But according to thei»doctrine of those, who affirm, that an alternative 
is inferred by this reasoning ; namely that, since a prohibition implies a previous 
supposition [to the contrary.] the [negative;};] precept does not obviate the cause ; 
an alternative would be inferrible even in the instance of a prohibition concerning 
that which was suggested only as a matter of spontaneous choice : for example. 


Sinnotatton^s. 

i. Passagesy which direct that the %h6d'a»\n shali be taken,"] One passage of the Fi^efaexpreaw 
aes At the Atirdtra take the Shod asin another, on the contrary, provides At the Atirdtra 
take not the Shod asin.” It is inferred, that an alternative must be admitted ; and that the Shbdasin 
may optionally be used or not at the ceremony called Atirdtra. (Jaimini’.s Mtmdnsd 10. 8. 4.) 

Shod asin is a name for a vessel of a particular description. S 

It is a wooden bowl employed at sacrifices in which the juice of acid asclepias is drunk. 

22. The passage which expresses the priest makes not two portions This pasw 

aage, with the sequel of it which is here inserted between hyphens, forms the subject of a disquisi* 
tiou in Jaimini’s Mimdnsd. (10. 8. 3.) 


t Acuycxa. 


Acbyota. 
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irkkili ‘' The priest makes not two [portions of u toblaiion 

of liquid kutter] when a victim is offered; , [nor at the sacrifice with acid 
y elepias:*'] and other similar passages. 

33. Moreover, since an effect cannot preclude its own cause, how can there 
be in one case opposition [which is necessary to constitute an alternative?] for the 
precepts are not equipollent. But, admitting that such is the nature of prohU 
bition, that it eradicates its own cause ; it should eradicate it altogether, for [the 
precept, which suggested] the previous supposition, is of inferiour cogency. 

24’, But they affirm, that this prohibition concerns the supposition of some- 
thing which spontaneous choice may suggest, and is not a forbiddance of any 
thing deduced from a precept. That is an assertion which argues extreme igno- 
rance: for it would follow, that an alternative does not exist; since the practice 
of what is commanded by precept, and the prohibition of a practice not com- 
manded by precept, cannot be in opposition at the same time. The prohibition 
too would not be essential to the act of religion, since the practice of something 
suggested by spontaneous choice is not supposablc as an essential part of a religi- 
ous act. 

25. Therefore, [since the opposite opinion is erroncous,f 3 nn alternative is 
inferred [not in the manner there proposed, but|3 according to the reasoning set 
forth by us [viz. that, if the prohibition be constant, both injunction and pro- 


23. The precept 8 are not equipollent,'] The author here alliules to a passage of Gautama : 
If there be contradiction between equal authorities^ an option is inferred.”* Aciiyuta, SrL 

cnfsiiN'A &c. 

24. Cannot be in opposition at the same time,] ^ Or may subsist in the same Instance.* For 
S RicnfsuN A notices two readings of this passage : Upasanhara^sambhavat and Upianhara^sam* 
bhavdt. 
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h 

hibiiion would be unnecessary ; and, if the injunction were invariably cogent, <the 
prohibition would be yain.*j But let th»t be ; fojr why expatiate ? 

26. As for the remark of the same author, who says (§16. ) that, ' if there be 
' a half brother associated and a whole brother unassociated, in which case the half 
' brother might be supposed to he the heir under the rule, that " a reunited bro- 

ther shall keep the share of his reunited cohejr (§10. ) then the maxim, that 
'' the uterine [or whole] brother shall retain the allotment' of his uterine relati- 
" on,” (§10.) serves as an exception to that rule;’ That is unsuitable^ for, in this 
very case, the rule concerning the reunited coheir might on the contrary serve as 
an exception to the maxim, that “ the uterine [or whole] brother shall retain the 
'' allotment of bis uterine relation,” ukder which the whole brother might h« 

I 

supposed to be the heir : since there is not in this instance any ground of preferejace. 

27. But this author’s interpretation of the text " A half brother being 
" again associated &c. (§13.), as explanatory of the passage reunited brother 

shall keep the share of bis reunited coheir,” is quite wrong: for, the intended 

purport being conveyed by that text, the passage in question would become su- 

• « 

periluous. 

28. Moreover the exposition of tlje test [by S'^iCAEAf], ag .signifying ' Let 
' not the half brother, who is aij associated half brother, take the estate; but the 
‘ whole brother, (this term is understood,) who is not reunited, shall positively 
^ lake it ; a son of a different mother, though united, shall not inherit is also 
erroneous, for the same terra ' half brother’ in the first part of the text, is need- 
lessly repeated ; and the phrase ' son of a different mother, ’ in the latter part of it, 

becomes superfluous ; End the particle api is teken in the sense of positively. 

% 

29. Besides, under the interpretation of the pj^ssage ccnccming the ute- 
rine [or wholc^ brother as an exceptiou to the claim of tlie associated half 
brother if a ■whole brother unassociated exist; and its consequent inappli- 


• S'dIcrKsiik^a mid Aciiyvta. 


SRicRisnN'A and AcRVrTA. 
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cableness to the case of a whole brother and half brother both una««ociated ; 
these would have an equal right of succession [under the general maxim, that 

brokers shall inherit ; section 1. § 4.* since no distinction is specified cf] or else 

the property would belong to neither of them [if the general rule be explained 
by the particular one, 

a 

30. But, if the passage concerning the uterine [or wholc3 brother be ap- so. 

1# VI ,-1 • 1 r 1 • a Ohjoclinn ulU-- 

piicable to this case also, [taking the term uterine” as intending such a brother ^ 
generally, whether associated or unassocialcd,fJ then the objection* of variable- 
ness in the precept may be retorted on you ; for the passage, concerning the reuni- 
ted brother, bears reference to opposition in one case, [in that of the associated 
half brother and unassociated whole brother ; || j and bears no reference to op- 
position in another case, [in that of a whole brother and half brother both un- 
associated: $3 in like manner as it is declared, that the general rule for prepar- 
ing the tv di or altar at a sacrifice with the Soma plant, must be understood as 
applicable to sacrifices in which the use of the altar has not been otherwise direc- 
ted ; since there would be variableness in the precept, if it operate in the case 
of the Di’cshin'tifa and other similar sacrifices, in bar of a command forbidding 
the altar suggested by the extension of a rule [concerning sacrifices celebrated 
at the full moon,3 but in other instances operate without bar to any thing else. 

Slimotatunvs. 

a sacrijice with the S6ma plant.'] It is a general rule, that an altar is to be used at 
vacrifices in which the Shma or Asclepias acida if employed. An altar is also directed to be pro* 

Tided at sacrifices celebrated at the full of the moon. By extension of tliif rule to the Dieshin 
which if one part of the facrifice to be celebrated at that period, the use of the altar if dcduciblo 
from this af well as from the general rule aboyementioned. Now, since the injunction is unnecessary 
as regarding what is otherwise known, it is supposed, that, to giro operation to the injunction in 
this case, it must be taken as a bar to the inference daducible from an extension of a different rule* 

Hence it is considered liable to the objection of yariabieness. 
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But, aeeording to our interpretation, tiiere ia no rcria'bleness in ibe 
precept, even as that is understood by S'aieAfiA'. for the passages tMmcemiag tiio 
reunited brother and the uterine j[or whole] brother ( § 10, ) are rdativo save* 

rally to different cases } and that regarding a half brother again ^sociated'* 

( 

( $ IS. ) declares the equal participation of a whole brother unassociated and n 

a 

half brother ^s^c^ted, Thus the meaning of the first part of that text is, ' a 

' ' "J ^ ' 1. 

' half brother, being reunited in copar.cenery, shall take the succession, although 
' a whole brother not reunited exist ; but a half brother, who is not reunited, 
' shall not inherit,' The latter part of the text is in answer to the question, 
does not the whole brotlRr inherit iq that case P ' 'f bough not reunited, the 

' vrhole brother ( this term is understood ) shall take the heritage ; and not ex* 

* * «• 

' clusively the son of a different mother who is again associated. But it shall 
' be taken and shared by both.' ' Thus the alleged variableness in tbe precept 
i^ obviated, 


32. So Menu likewise shows the same rule of succession. " His uterine 
" brothers and sisters, and such brothers as were reunited after a separation, 
" shall assemble together and divide his share equally."* 

33. Reciprocation being indicated by the plural number, in the term ute* 
" rine brothers,” as respecting these exclusively; and in the words "brothers 
" reunited,” as relating to the half brothers ; the words " assemble together” 
are properly employed to mark association of both ^descriptions of brethren ;f] 
for they would otherwise be unmeaning terms. Therefore it is from mere 
ignorance that it has been asserted, that both [do not inherit together, JJ because 
reciprocation is not expressed by the text. Moreover, since the text exhibits the 
conjunctive particle "and,” in the phrase "and such brothers were reunited 
&c.” and the rule [of grammar] expresses, that a conjunctive compound is used 
when the sense of the conjunctive particle is denoted ;§ the assertion, that reci- 


9. 
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procatioa ii sot exprewed bj the text, would iniplj^, Uiat evea the conjunctiou 

■don aot bar that toue [ri*. the sense of reciprocation.*] 

0 

' «. * 

^ 1 ’ , •» 

34. Therefore, if whole brothers and half brothers only j[not reunited bro- 
thers of either descriptionf] be the claimants, the succession devo\\cs exclu- 
siTely on the whole brothers. Accordingly VrKhat Mesu says, “ If a son of 
" the same mother survire, the son of her rival shall not take the wealth. This 

rule shall hold good in regard to the immovable estate. But, on failure of 
him, [the half brother] may take the heritage. '* 

35. This rule shall hold good in regard to the immovable estate.] This rule 
is relative to divided immovables. For, immediately after treating of such [pro- 
perty,] Yama says, The whole of the undivided immovable estate appertains 

to all the brethren ; but divided immovables must on no account he taken by 
f’ the half brother.” 

36. All the brethren] Whether of the whole blood or of the half blood. 
But, among whole brothers, if one be reunited after separation, the estate belongs 
to him. If an unassociated whole brother and reunited half brother exist, it 
devolves on both of them. If there be only half brothers, the property gf the 
deceased must be assigned iu the first instance to a reunited one ; but, if (here 
be none such, then to the half brother who is not reunited. 

37. Accordingly the plural number is employed^ in the term “ brothers,” 

« 

( sect. 1 . § 4. ) for the purpose of indicating the succession of all descriptions 
, in the order here stated. Else it would be unmeaning. 

« 

36. All (he brethren,*] Ffiects other than immovables go to the brother! of the whole blood 
whether separated or unseparateu. Ragh. Dd^atutwu, 
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S8. The text, a reunited [brother] shall keep the share of his reunited 
cobeitj” (5 10. ) is intended to provide a special rule g'ovemed by the circum- 
stance of reunion after separation, and applicable to the case where a number 
of claimants in an equal degree of affinity occurs. 

39. Hence, if there be competition between claimants of equal degree^ 
whether brothers of the whole blood, or brothers of the half blood, or sons of 
such brothers, or uncles, or the like, the reunited parcener shall take the heritage : 
for the text does not specify the particular relation; and all [these relations]] 
were premised in the preceding text (sect. 1. § 4,*); and a question arises 

in regard to all of them. Therefore the text must be considered as^not relating 
exclusively to brothers. 

40. Thus the brother’s right of succession has been explained. 


SECTION VI 


On the Nephew’s right of succession,— ’and that of other heirs, 

1. On failure of brothers, the brother’s son is heir: for the text of 
having declared " it goes to the brothers,” proceeds “ After them it descends to 
f* the brother’s 8ons.”f 

S. Among these, the succession devolves first on the son of a uterine [or 
whole] brother ; but, if there be none, it passes to the son of the half brother. 
For the text expresses, '' An uterine [brother] shall retain or deliver the allot- 


Sltmotatfinif. 

V. For the text expreene ** An uterine brother" ^rc-] Althongh ttere b« no isst wUch d.. 


Bwt. I. ^5. 
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" meat of his uterine relation" (sect. 5. § 10). Indeed the son of the half brother, 
being n giver of oblations to the father of the late proprietor, together with his 
own grandmother, to the exclusion of the mother of the deceased owner, is infer!- 
cur to a son of a whole brother [who is a giver of oblations to the grandfather in 
conjunction with the mother of the deceased*]. 

3. Nor can it be pretended that the stepmother, grandmother and great 
grandmother take their places at the funeral repast, in consequence of [[ancestors 
being deifiedf] with their wives : for the terms ” mother” [grandmother and 
great grandmother];] &c. [in such texts as the following || ] bear their original 
sense of ' his ow'n natural mother,’ ‘ father’s natural mother and ' grandfather’s 
natural mother;* and it is by those terms that they arc described as taking their 
places at the funeral repast. Thus it is said, ” A mother tastes w ith her husband 

the funeral repast consisting of oblations to the manes ; and the paternal grand- 
“ mother with her husband ; and the paternal great grandmother with her’s.” But 
the introduction of stepmothers and the rest to a place at the periodical obsequies, 
is expressly forbidden. Thus the sage declares, “ Whosoever die, whether man 
" or woman, without male issue, for such person shall be performed funeral ritei 
" peculiar to the individual, but no periodical obsequies." 

4. Besides, the command for the celebration of the funeral repast in honour 
■of ancestors with their wives, is of invariable exigency; as it is universally ac- 
knowledged : but, since there are not stepmothers in every instance, the precept 
must relate to the natural mother ; for the association of the variable and invaria- 
ble exigency of the same command would be a contradiction. 

3miotatum5. 

dares the right of a nephew of the whole blood before a nephew of the half blood ; yet, under tho 
passage cited, which shows, that in the case of brothers, the whole blood excludes the half blood, it if 
reasonable, that the son of an excluded person should be debarred by the son of the pmon who 
excludes him. Sxiicrisun^a and Achyuta. 

n'a a»4 Achyuta. S^aicalSBX^A and Acuyuta. | 
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5. Sittde the paternal uncle, like the nephew of the whole blood, offers two 
oblations, which the owner was bound to present, to two ancestors with their 
wives, should not the succession devolve equally on the uncle aud n^hew of the 

n 

late proprietor ? The answer is, the paternal uncle is indeed a giver of oblations 
to the grandfather and great grandfather of the proprietor; but the nephew is 
giver of two oblations to two ancestors including the owner’s father who i» 
principally considered. He is therefore a preferable claimant, and inherits before 
the uncle. 

6. Accordingly [since superiour benefits are conferred by such a sue* 
ces8or*,3 the brother's grandson excludes the paternal uncle; for iic is a giver of 
oblations to the deceased owner’s father who is the person principally considered. 

7. But the brother’s great grandson, though a lineal descendant of the 
owner’s father^ is excluded bj the paternal uncle: for he is not a giver of 
oblations^ since lie is distant in the fifth degree. Thus Menu says^ To three 

must libations of water be made, to three must oblations of food be presented; 
tlic fourth in descent is the giver of those offerings : but the fifth has no concern 
with them.*'f By this passage the fifth in descent is debarred, 

8. But, on failure of heirs of the father down to the great grandson, it 
must be understood, that the succession devolves on the fatlier^s daughter’s son 
[in preference to the uncle in like manner as it descends to the owner’s 
daughter’s son [on failure of the male issue, in preference to the brother.] 

Slnnotattonsi. 

8. In tike manner ax it descends to the daughter's AHhough the snccession ought pre. 

Tiously to devolve on the sister, as it goes to the daughter before the daughter’s son, nevertheless she 
as excluded from the succession because she is no giver of oblations at periodical obsequies ; being 
disqualified by sox. But the daughter’s right of inheritance before the daughter’s son takes effect 
under the special provisions of an express text (Sect. 2. § 14.) S'ricbisun'a. 

t Menu, 0. 186. Vide supra. Sect 1. ^ 46l ilcHYmra and 



fDCT. TI. 


Jl'MUTA VAHANA. 215 

9. The succession of the grandfather’s and great grandfather’s lineal des- 
cendants including the daughter’s son, must be understood in a similar manner, 
according to the proximity of the funeral offering: since the reason stated in the 
text " for even the son of a daughter delivers him in the next world, like the 

son of a 8on,"'^ is equallj applicable; and his father’s or grandfather’s 
daughter’s son, like bis own daughter’s son, transports his manes over the abyss, 
by offering oblations of which he may partake, 

10. Accordingly Menu has not separately propounded their right of inhe- 

ritance : for they are comprehended under the two passages, “ To three must 
" libations of water be made and To the nearest kinsman ( sapin'da ) 

*' the inheritance next belongs. Y a'jnyawalcva likewise uses the term 
" gentiles” or kinsmen ( Iraja)^ for the purpose of indicating the right of 
inheritance of the father’s and grandfather’s daiighler’s son, as sprung from 
the same line, in the relative order of the funeral oblation ; and for (he further 
purpose of excluding females related as sapind'as, since these also sprung from 
the same line, 

11. Accordingly [since they are excluded, y] Baud'iia'yana, after premising 
” A woman is entitled,” proceeds ” not to the heritage ; for females, and persons 
“ delicicui in an organ of sense or member, arc deemed incompetent to inherit.” 
The construction of this passage is ' a woman is not entitled to the heritage.' 
But the succession of the widovwand certain others [\iz. the daughter, the mother 
and the paternal grandmotherl,] takes effect under express texts, without any con-* 
tradiction to this maxim. 
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11. Femaies are deemed incompetent to inherit,"] Whether hearing the name or a difTerenf 
family name. Therefore the son’s daaghter has no right of inheritance. Rag if. on Dd^ahhdga» 
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13 . On failure of any lineal descendant of the paternal groat grandfather, 
down to the daughter’s son, who might present oblations in which the deceased 
would participate ; to intimate, that, in sueh ease, the maternal uncle shall in^ 
berit in consequence of the proximity of oblations, as presenting offerings to the 
^atArnal grandfather ' and the rest, jtrhieb the deceased was hound to offer, 
Ya'jnyawalcya employs the ierm cognates" (bandhu.)* But Menu has 
indicated it only by a passage declaratory of auccessipn according to the nearness 
of the oblation. 

13. Since the maternal uncle and the rest present three oblations to the ma» 
ternal grandfather and other ancestors, which the deceased was bound to offer, 
therefore the property should devolve on the maternal uncle and the rest : for it is 
hy means of wealth, that a person becomes a giver of oblations. Two motives are 
indeed declared for the acquisition of wealth : one temporal enjoyment, the other 
the spiritual benefit of alms and so forth. Now, since the acquirer is dead and 
■cannot have temporal enjoyment, it is right that the wealth should be applied to 
his spiritual benefit. Accordingly VrIuaspati says, " Of property which dcr 

scends by inheritance, half should carefully be set apart for the benefit of the 
deceased owner to defray the charges of his monthly, six-monthly and annual 
"obsequies." So A'pastamba ordains, " Let the pupil or the daughter apply 
" the goods to religious purposes for the benefit of the deceased." By saying 
to defray the charges of his monthly &c. obsequies" his participation, and by 
directing religious purposes" his spiritual benefit, are stated as reasons. Accor- 
dingly the sage says, " Wealth is useful for alms and for enjoyment." It is 
reasonable, therefore, that, on failure of kindred who might present oblations in 
which he would participate, the succession should devolve on the maternal uncle 
and the rest, who present oblations which he was bound to offer. 

14. Accordingly (^since the succession devolves on heirs down to the ma>> 


• vide Sect. 1. ^ 4. 
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tehial uncle luid the irett^ iij the order of oblations in which the deccMed may lcin(fr«d on tho 

, , motber't tide, 

participate, or which ho was bound to offer ;♦] Menu, considering that purport 

as sufficiently indicated by the two passages above cited, . " To throe must liba- 

tioiis be made Ac.'* ** To the nearest kinsman the inheritance next belongs ** • 

(vide S 7. and 17.) proceeds thus, " Then, on failure of such kindred, the 

.** distant kinsman shall be the heir, or the spiritual preceptor, or the pupil.**f 


15. The distant kinsman ( saeulya) is the descendant of the paternal grand- 
father’s grandfather or other remote ancestor. Such relatives are denominated 
Samdnddacas. Their order of succession is in the series as exhibited. On fai- 
lure of such heirs [down to the Samd no daca^ the succession devolves on the 
spiritual preceptor, the pupil &c. 
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16. Otherwise [if the text of Menu do not intend the maternal uncle and li. Surh maiC 

be Mbnu‘i Ib* 

the rest, §3 how is the admission of maternal uncles and others affirmed without 
contradiction to Meku ? Therefore this meaning is intended by him in the 
passage above cited ; and there is no contradiction. 

17. Accordingly, having declared, while treating of inheritance, " To 

from Kevcral 

three must libations of water be made ; to three must oblations" of food be 
presented ; the fourth in descent is the giver of those offerings ; but the fifth 
has no concern with them II he adds To the nearest kinsman (sapind'a,) 
the inheritance next belongs for the purpose of showing, that the fifth in 
descent, not being connected even hy a single oblation, is not the heir, so long as 
a person connected by a single oblation, whether sprung from the father’s or 
the mother’s family, exists. Otherwise, since the relation of sapind'a has been 
declared by a distinct text, ( Now the relation of sapind'a or men connected 
by the funeral cake, ceases with the seventh person;"^*) and the right of 
the fourth in descent to inherit is declared by the text '' To the nearest kinsman 
the inheritance next belongs ;”ff the passage, which begins To three must 


Mbnv, 9. ISO. 


♦ Mmr, 9. 187. Vide infra. § 91. 
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“ libations be made &c.”* would be superfluous. It cannot be 8aid> thal 
it is intended to direct the celebration of the funeral repast in honour of three 
ancestors ; for it is inserted in the midst of a disquisition concerning inheritance; 
and the funeral repast is ordained by a ditferent text. Tims Menu says, " Let 
'' the householder honour the sages by duly studying the Veda; the gods by 
” oblations to fire as ordained by law ; the manes^ by pious obsequies ; men^ by 
“ supplying them with food; and spirits, by gifts to all animated creatures. "f 


18 . NearnoMof 
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18. Nor should it be pretended, that the text [[of Menu, To the nearest 
sapin'da &c.” § is intended to indicate nearness of kin according to 

the order of birth, and not according to the presentation of offerings : for the or- 
der of birth is not suggested by the text. But Menu, declaring, that oblations 
of food, as well as libations of water, are to be offered to three persons, and that 
the fourth in descent is a giver of oblations, but neither is the fifth in ascent a 
receiver of offerings nor the fifth in descent a giver of them, thus declares near- 
ness of kin, and shows that it depends on superiority of [benefits by presentation 
of oblations. 
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19. Therefore a kinsman, who is allied by a common oblation as presenting 
funeral offerings to three persons in the family of the father, or in that of the 
mother, of the deceased owner, such kinsman having sprung from his family 
though of different male descent, as his own daughter’s son or his father’s daugh- 
ter’s son, or having sprung from a different family as his maternal uncle or the 
like, [is heir ; || 3 and the text ( " To three must libations of water be made” &c. 
$7. ) is intended to propound the succession of such kinsmen ; and the subsequent 
passage ( " To the nearest saptVda &c.” § 17.) must be explained as meant to 
discriminate them according to their degrees of proximity. 


ilred 


lure 


order of succession then must be understood in this manner : on fai- 
father’s daughter’s son or other person who is a giver of threcy oblations 


Mekv, 9. 186. 


r Jdzsv, 3. 81. 


Acbybxa. 


V 



jfMUTA VAHANA. 


•ECt. tf. 


S19 


(pregented to tlie father Ac. ) which the deceased slures or which be was bound 

# 

to offer« the succession devolves in the next place on the maternal uncle and others 

[nameljr his son or grandson*] who offer oblations to the maternal grandfather 
and the rest which the deceased was bound to present. 


SI. But on failure of kin in this degree, the distant kinsman ( mciiJ u a )ii 
successor. For Menu says, " Then, on failure of such kindred, the distant 
*' kinsman shall be the heir, or the spiritual preceptor, or the pui)il.”-j- Tin; dis« 
tant kinsman ('sacMf.iyaj is one who shares a divided oblation (sect. I.§.‘>7. ) as 
the grandson’s grandson or other descendant within three degrees reckoned from 
him ; or as the offspring of the grandfather’s grandfather or other remoter an- 
cestor 


22. Among these claimants (^whether ascending or descendingj], the grand- 
son’s grandson and the rest are nearest, since they confer benefits by means of the 

residue of oblations which they offer. {[These descendants arc therefore heirs. 
On failure of such, the offspring of the paternal grandfather’s grandfather inher- 
its in right of oblations presented to the paternal grandfather’s grand father and 
other ancestors who are sharers of the residue of oblations which the deceased 
was bound to offer. 


SlnnotBttomi. 

so. The succession devolves in Ike next place on Ike maternal uncle (^rc.3 On failure of 
persons who arc givers of oblations in which the deceased may participate, the kinsman [that is, the 
maternal grandfather, or maternal uncle, and so fortb3 is heir. Here also, as in the instance of (he 
father and p.aternal ancestors, if the maternal grandfather be living, heisjicir; but, on failure of 
him, the maternal uncle and other maternal kindred in order; fur they present oblations, which the 
deceased was bound to olTcr. RAcir. Daj/ata^wa. ' 

The distant kinsman is one tvKo shares a divided ohlation.'] The saenh/a is of two des. 
criptions ; descending and ascending. The first intends the son of ihc great grandson and the rest to 
fbe third degree in the descending ’ino; the other signifies f ho great grandfather’s father and other 
ancestors to the third degree In the a<»ocnding line. S Ricutsuis a, Carma^sangraha. 
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23. If there be no auch distant kindred, the SanUno dacM, tit kiniHien allied 
bj a common libation of water, must be admitted to inherit, as being signified bjr 
the term saculya [conformably with Bavd'ha'yana’s explanation of it: sect. 1. 
§ 37* } 

24. On failure of these, the spiritual preceptor [or instructor in knowledge 
of the veda-\} is the successor. In default of him, the pupil [or student of the 
vfdrt] is heir : by the text of Menu, *' or the spiritual preceptor or the pupil." 
(§ 14.) On failure of him likewise, the fellow student; by the text [of Ya'j- 
myawalcva] " a pupil and a fellow student.” (sect. 1. § 4.) 

25. In default of these claimants, persons bearing the same family name 
(gdtra ) are heirs. On failure of them, persons descended from the same patri- 
arch are the successors. For the text of Gautama expresses ” Persons allied by 
" funeral oblations, family name and patriarchal descent, shall share the heritage 

[of a childless man; or liis widow shall partake. ''J] 

26. On failure of all heirs as here specified, let the priests take the estate. 
Thus Menu says, On failure of all those, the lawful heirs are such Brahman-^ 

as, as have read the three vedas, as are pure in body and mind, as have 
subdued their passions. Thus virtue is not lost . *’5 Virtue, which would be 
extinguished by the ample enjoyment [of its reward,] but is renewed by the 
acquisition of fresh merit through the circumstance of his wealth devolving on 


25. Or his widow shall partake,^ The passage, as cited in the text, was incomplete : the 
compiler having omitted the close of it, which is declaratory of the widow^s participation. Tho 
defect of the quotation has been supplied. As the original passage stands in Gautama^ institutes^ 
it is not easily reconcilable with Jimu ta-ya uana’s doctrine of the widow’s preferable title. 

26, Virtue which would be extinguished ^c.] This differs form Cullu'ca-bhat't'aU Inter- 
pretation, which makes the passage relate to funeral rites : thus the rites of obsequies cannot fatl.^* 
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Brdhtnan'ai, ii not loot. Hore also the author indicatos the appropriation of the 
property for the benefit of the deceased. 

27. In default of them, the king shall take the wealth : excepting however 
the property of a Brihmana. A failure of descendants from the same patriarch 
and of persons bearing the same family name, as well as of BrikmatCas, must be 
understood as occurring when there are none inhabiting the same village ; else an 
escheat to the king could never happen. 

28. If the right of the father’s daughter's son, and of the maternal uncle 
and the rest, be not considered as intended by the text, “ To three must libations 
of water be made &c. ( $ 7. ) they would have no right of succession, since they 
have not a place among distant kinsmen and others, whose order of succession is 
specified. Nor can this be deemed an admissible inference, since they are indi- 
-cated by Ya'jnyawalcya under the terms " Gentiles and cognates” (sect. I. 
$ 4. ). Consequently it must be affirmed, that they have been indicated by Menu 
in this text ($ 7. ). Therefore such order of succession must be followed, as will 
render the wealth of the deceased most serviceable to him. 

29. Accordingly [[since inheritance is in right of benefits conferred, and the 
order of suceession is regulated by the degree of benefit;*] the equal right of 
the son, the son’s son and the son’s grandson, is proper : for their equal pretensions 
are declared in the text, " By a son a man conquers worlds,” &c. (.sect I. § 31. ) 
and in other similar passages. They equally present oblations to the deceased. 
Hence also the grandson and great grandson, whose fathers arc living, do not 
inherit, for they do not confer benefits, since they are forbidden to celebrate the 
periodical obsequies by skipping the surviving father ; the law providing, that 
oblations shall not be presented, overpassing a living person. Otherwise these 
[sons and grandsons, whose fathers are living, f] would have the same right of 
inheritance witlithose whose fathers are deceased. Or the son alone would inherit 
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-M nearest of kin in the order of birth, to the exclusion of the son's son and son's 
grandson. Neither is there any express text declaratory of the equal rights of 
three descendants, son, grandson and great grandson. Therefore it must be in- 
ferred, that the parity in their right of inheritance arises from the equal benefits 
conferred by them. 

m 

30. In like manner the appropriation of the wealth of the deceased to his 
benefit, in the mode which has been stated, should in every case be deduced ac- 
cording to the specified order. 

31. This doctrine, [that inheritance is deducible from reasoning and 

founded on services rendered,*^ loust be admitted to have the assent of Menu 
and other sages : for there can be no other purpose of propounding, under the 
head of inheritance, the superiour benefits derived from sons and the rest ; and 
the exoneration of the father from debt is stated as a reason for the son’s inheri- 
ting : ( By the eldest son a man is exonerated from debt to his ancestors ; thero- 
" fore that son is entitled to take the heritage." Sect. 1. $ 32. ) redemption also 
is exhibited as a cause of succession to property : Even the son of a daughter 

" delivers him in the next world like the son of a 8on."f ) and there is no other 
reason for the equal right of inheritance of three descendants, the son and the rest, 
besides their deliverance [of their ancestors ;3 and the passage, ''To three 
" must libations of water be made &c." ($7.) would be unnecessary [if such 
were not the purpose :;};3 and the exclusion of persons impotent, degraded, 
blind from their birth and so forth, is an apposite rule as founded upon their 
rendering no services ; [but not so as grounded on the mere letter of the law 
and it is troublesome to establish an assumed precept for debarring those before 


31. Before tehom an heir intervenes,'} 
father is living, and so forth. S ait 
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^hom an heir intenwnei ; [as must be done upon any other supposition :] and 
it is reasonable, that the wealth, which a man has acquired, should be made be* 
neficial to him by appropriating it according to the degree in which services are 
rendered to him. 

32. This doctrine, as illustrated by the irreproachable Uoyo'ta,* should 
respected by the wise. 

33. If the learned be yet unsatisfied [with relying on reasonf for the 
ground of the law of inheritance, J this doctrine may be derived from express pas- 
sages of law. Still the same interpretation of both texts [of Menu, § 7. and 17-3 
must be assumed. But let this be. What need is there of expatiating ? 

34. Excepting the property of a Brahman a, let the king take the wealth 
m failure of heirsj. So Menu directs “ The properly of a Brdhmnn'a shall 

" never be taken by the king ; this is a fixed law. But the wealth of the other 
classes, on failure of all [heirs,] the king may take.”J By the term " all" is 
signified every heir including the Brahman a (§ 26). 

35. The goods of a hermit, of an ascetick, and df a professed student, let 
the spiritual brother, the virtuous pupil and the holy preccptpr take. On failure 
of these, the associate in holiness, or person belonging to the same order, shall in- 
herit. Thus Ya'/nyawalcya says, " The heirs of a hermit, of an ascetick and 
" of a professed student, are, in their order, the preceptor, the virtuous pupil, 
** and the spiritual brother and associate iu holiness.”* 
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35* 7%e asiodaie in holinea or person belonging to the same order,] This is according 

to the author’s apprehension of the meaning of the teat: but In fact, ^ associate in holiness* is an 
apiUiet ^ of spiritual brother,’ S 
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86. OoodM, such ai thej may happen Co possess, should be delivered in the 
inverse order of this enumeration. The studmit must be understood to be a pro^ 
fessed one ; for, abandoning his father and relations, he makes a vow of service 
and of dwelling for life in his preceptor's family. But the property of a tempo- 
rary student would be inherited by his father and other relations. 

37. Thus has the distribution of the wealth of one, who leaves no mala 
issue, been explained. 


{Snnotatta. 

S6. Ooodt such as they may happen to possess."] Viz. the hoard of irild rice or other property 
of a hermit; the gourde clout, and other effects of anascetick; and the books, clothes and other 
goods of a student. 

Recapitulation hy S'm'cnisMir'A Tarca lanca ra. 

The order of succession to the property of a deceased man, is this. First the son inherits ; on 
failure of him, the ton’s son ; in his default, the son’s grandson. Hourorer, a grandson whoso 
father it dead, and a great grandson whote father and grandfather are deceased, inherit at onco 
with the son. On failure of descendants down to the ton’s grandson, the wife inherits : and she, 
haring rcceired her husband’s heritage, should take the protection of her husband’s family or of 
her father’s, and should use her husband’s heritage for the support of life, and make donations and 
give alms in a moderate degree, for the benefit of her deceased husband ; but not dispose of It at 
her pleasure, like her own peculiar property. If there be no widow, the daughter inherits ; in the 
first place, a maiden daughter ; or on failure of such, an affianced daughter : but, if there be none, 
a married daughter: and she may be one, who has, or is likely to hare, male issue; for both these 

V 

inherit together: but one who is barren, or who is become a widow haying no male issue, is tncom* 
potent to inherit. On failure of the married daughter, a daughter’s son U heir. If there be none, 
the father succeeds ; or. If he be dead, the mother. If she be deceased, a brother is the iacces8or« 
In the first place, the uterine (or whole) brother ; if there bo none, a half brother. But, if the 
deceased lived in renewed coparcenery with a brother, then, in case of all being of the whole blood, 
the associated whole brother is heir in the first instance ; but, on failure of him, the unassociated 
whole brother. So, in case of all bdng of the half blood, the associated half brother inherite 
in the first place, and on failure of him the unasiociated half brother. But, if there be an associated 
half brother and an unassociated whole brother, then both are equal hdrs. In default of brotheri, 
the brother’s son is the snccessor. Here dso a nephew of the whole blood inherits in the first 
instance; and on failure of such, the nephew of the half blood; but, in case of reunion of 
coheirs, and on the suppodtioa of all being of the whole blood, the associated son of the whole 
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brother ti in the fint place feelr ; and, on failure of him, the unassoctated nephew of the whole 
blood: or, on the supposition of all being of the half blood, the associated nepheW of' the halt 
blood, is the first heir ; and, on failure of him, the unassociated nephew. But, if the son of tho 
whole brother be separate, and the son of the half brother associated, both inherit together, like 
brothers in similar circumstances. If there be no brother’s son, the brother’s grandson is heir. 
Here likewise the distinction of the whole blood and half blood, and that of reunited parccncry 
and disjoined parcenery, must be understood. On failure of the brother’s grandson, the father’s 
daughter’s son is the successor : whether he be the son of the sister of the whole blood, or the son 
of a sister of the half blood.* If there be none, the father’s own brother is heir ; or, in default of 
such, the father’s half brother. On failure of these, the succession devolves in order on the son of 
the father’s whole brother, on the son of his half brother, on the grandson of his whole brother, 
nnd on the grandson of his half brother. In default of these, the jiateriial grandfather’s daiightcr's 
•on inherits; and, in this instance also, whether he be son of the father's own sister or son of the 
father’s half sister: and, in like manner, [tlic whole blood and half blood inherit alike J in the 
subsequent instance of the succession devolving on the son of the great grandfalhcr’s daughter* 
On failure of these heirs, the paternal grandfather is the successor. If he be dead, the paternal 
grandmother inherits. If she be deceased, the paternal grandfather’s own brother, his half brother, 
their sons, and grandsons, and the great grandfather’s daughter’s son are successively heirs. On 
failure of all such kindred, who present oblations in which the deceased owner may participate, the 
succession devolres on the maternal iinclef and the rest, who present oblations which the deceased 
was bound to offer. In default of these, the heritage goes to the sou of the owner’s maternal aunt. 

Or, failing him, it passes successircly to the son and grandson of the maternal uncle, j; On failure 
of these, the right of inheritance accrues to the remote kindred in the descending line, who present 
the residue of oblations to ancestors with whom the deceased owner may participate ; namely to the 
grandson’s grandson and other descendants for three generations in succession. In default of these, 
the inheritance returns to the ascending liite of distant kindred, by whom oblations arc offered, of 
which the deceased owner may partake; namely, to the offspring of the paternal grandfather’s 
grandfather and other ancestors, in the order of proximity. On failure of these, the succession 
dcvol-TOS on the Samdnddcfeas or kindred allied by a common oblation of water. In default of them, 
the spiritual preceptor is heir ; or, if he be dead, the pupil ; or, failing him, the fellow student in 
theology. If there be none, the inheritance devolves successively on a person bearing the family 
name, and on one descended from the same patriarch, in either case being an inhabitant of the 
same village. On failure of all relatives as here specified, [the property devolves on llrdhmanas 
learned in the three W'ddus and endowed with othor requisite qualities:^ and, in default of such,] 
the king shall take the escheat, excepting however the property of a Brahman o. But the priests, 

* The son of the projirletor’s own •Ister, and the ton of hi* half iifter» have ua equal right of inlieritance $ uccordijig 
to A^cha'hva Cnu^D'A^M aw'i. iraicRtSHn a, Crama^sangrahtu 

t- The maternal grandfather inheritM before his son the matemal uncle, accoidieg to the Ddjfmiulwca of Aaobo* 
SIAIVDANA and Crama^Mangraha of S'aicntSHN'A. 

1 See Che note subjoined to this aununar^. 
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'who have read the three Vidas and possess other requisite qualities^ shall take the wealth of a 
deceased Brahman a. 

So the goods of an anchoret shall derolre on another hermit considered as his brother JindserTing 
the same holy place. In like manner the goods of an aseetick shall be inherited by his Tirtuoui 
pupil : and the preceptor shall obtain the goods of a professed student. But the wealth of a 
temporary student is taken by his father or other heir. Such is the abridged statement of the law of 
inheritance. S niciiisiiN''A. 

Remark hjj the Translator. 

The son and grandson of the maternal uncle ought to precede the son of the maternal aunt^ 
by the analogy of the rule of inheritance on the father’s side. But three collated copies ot^ 
S RicjiilsuM A's commentary agree in stating the order of succession as here exhibited. On tha 
other hand the same author^ in his original treatise on inheritance entitled Carma^sangraha^, 
exhibits the succession on the mother’s side in the following order: * first the maternal grand* 
^ father; next the maternal uncle; then the matcr*:al uncle’s son; after him^ the maternal 
^ uncle’s son’s son ; and subsequently the maternal grandfather’s daughter’s son : [on faUuro 
‘ of th ose, the maternal great grandfather, hi# son, his son’s son, his son’s grandson, and his 
^ daughter’s son: again, on failure of these, the maternal grandfather’s grandfather, his son, 
^ his son’s son, his son’s grandson and his daughter’s son,*]’ It must bo remarked, however, that 
the text of S rIciOlsiln a’s treatise, according to some copies of it, interposes the mother’s sister’a 
son between the maternal uncle and his son. But that is an evident mistake ; for the mother’s 
sister’s son is the same with the maternal grandfather’s daughter’s son, who b placed by the same 
author after the maternal uncle’s grandson. 

The author of the Daya^nirna^a states the succession differently; viz. ^ First the maternal 
^ uncle; then the maternal uncle’s son; next the maternal grandfather; after him, the mother’s 
^ sister’s son ; subsequently the maternal uncle’s son’s son ; and lastly the maternal great grand* 
^ father.’ He gives reasons founded on the number of oblations deemed beneficial to the deceased 
owner, 

J aoanna't’ha taucapanciia^nana intimates the opinion, that the son of a son’s daughter^ 

of a grandson’s daughter, or of a titcce, or of a nephew’s daughter, are entitled to the succession 
before the maternal grandfather. (Digest of Hindu lazo V o\* IV. p. 230). 

I find nothing else upon the subject in other writers of the Bengal school ; and, amidst thb 
disagreement of authors, I should bo inclinod to give the preference to the authority of S bu 
cntsuN''A’s Crama^sangraha ; because the order of succession on the mother’s side, as there stated, 
follows the analogy of the rule of inheritance on the father’s side. C. 


* That part of the text which li enclosed between crotchets is wanting in lome copies of the 
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CHAPTER X 


On a second partition of property after the reunion of 

coparceners. 


1. EXT the partion of the property of reunited coparceners is 
explained. On that subject Menu and Vibhn'u say, " If brethren, once divided 
" and living again together as parceners, make a second partition, the shares must 
** in that case be equal : there is not in this instance any right of 'primogeniture."* 


I . When par 
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So Menu Ac. 


2. The shares must be equal.} This supposes reunion of brothers belong- 
ing to the same tribe. But, in the case of association of brothers appertaining, the 
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Slnnotations. 

1. Properfy^ of reunited coparceners. 'I According to tlio doctrine of those who contend 
for a general property of coparceners in the aggregate estate^ reunited property is wealth in wiiich 
an aggregate property is laised by the annulment of previously vested several rights^ through a 
stipnlation or agreement with a father^ brethren &c. concluded subsequently to partition with ono 
accord^ to this effect ^ the wealthy which is thine, is mine ; and that, which is mine, is tliine**^ But, 
according to the author’s doctrine, it is wealth in which undistinguished several rights are raised by 
the annulment of the previous icverd rights through a stipulation as abovementioned. S 
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one to the sacerdotal, and the other to the military tribe, the rule of distribution 
must be understood to conform with the original allotment of shares ; for the text 
is intended only to forbid an elder brother’s superiour portion as before allotted 
to him. Accordingly [since unequal partition, regulated by difference of tribes, 
is not denied ;*] VrIhaspati, saying “ Among brethren, who, being once sepa- 
'' rated, again live together through mutual affection, there is no right of primo- 
" geniture when partition is again made;” prohibits only the assignment of a 
superiour share to the eldest, but does not ordain equality of allotments. 

3. Reunited coparceners arc described by VrIhaspati ; " He, who, being 
'' once separated, dwells again, through affection, with his father, brother or 
“ paternal uncle, is termed reunited.” 

4. A special association among persons other than the relations here enume- 
rated, is not to be acknowledged as a reunion of parceners : for the enumeratioii 
would he unmeaning. 

5. Other particular rules, which have been set forth under the head of 
partition among brothers, must be observed in this case also. 

6. Thus has the right of a reunited parcener been explained. 


StrauMnui. 

6, Other particular rufe#.] Wealth, acquired without use of the joint stock, belongs to 
the acquiror cxclusiTolj, and is not shared by the rest: but, in the instance of tho gains of sciencei 
iuch of the brethren as «re equally or more learned participate; and, in the ease of wealth 
acquired with the use of the joint stock, all partake. These and other special rules, set forth 
under the head of partition among brethren^ must be oberved also in the case of partition after 
reunion* S kicrTsum a. 
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CHAPTER Xm. 


On the distrihution of ff^ects concealed. 


I. The distribution of ibat^ which was concealed at the time of par- 
tition and is afterwards discovered, shall be now taught. On that subject Menu 
says, When all the debts and wealth have been justly distributed according to 
law, any thing, which may be afterwards discovered, shall be subject to an 
equal distribution.*'* 
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2. The division of it should be precisely similar to that which had been 
previously made; and a less share is not to be given, nor no share, to the person 

m- 

who concealed the property, as a punishment of his concealment. Such is the 
meaning of the sentence shall be subject to an equal distribution.** Nor is the 
text intended to enjoin the allotment of equal shares of the property to all the 
parceners: for there is no reason for prohibiting the deduction in favour of the 


2. Tlip ucconi! 
flirttrihutiori^ It 
made on *llie 
Haiiie prinripicft 
with the hi 


$ainnotatt(m0. 

2. Par there i.r no reason Sinre thp text is significant as obviating a supposition, that 
the withholdcr of the cffcctR shall have a smaller share, or none, it is illogical to make it a restriction 

of the precept for allowing adcduction of a twentieth part and so forth to the oldest ^c. S'lnciifsuN A. 


* Mbnv, 0. S1& 
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eldest, and so forth ; and it would follow, that brothers belonging, one to the’ 
sacerdotal, another to the military, and the rest to other tribes, would have 
equal shares. 

3. Thus YA'jNYAWAtcvA sajs, ” Effects, which have been withheld by one 
coheir from another, and which arc discovered after the separation, let them 

‘‘ again divide in equal shares : this is a settled rule.”* 

4. So Ca'tva'vana declares [by the close of the following text,f3 that a 
division shall be again made of that which has been distributed in an undue 
manner. “ What has been concealed by one of the coheirs, and is afterwards 

discovered, let the sons, if the father be deceased, divide equally with their 
'' bretliren. Effects, which are withheld by them from each other, and property 
*''' which has been ill distributed, being subsequently discovered, let them divide- 
in equal shares. So BhrTgu has ordained.” 

5. But the maxim, “ Once is the partition of inheritance madc,”J relates. to> 
the ease of a fair distribution. 

6. " Being subsequently discovered.”] The meaning is, that what Bat 
been already divided, is not to be again distributed. 

7. So Ca'tva'vana says, Effects, which have been taken by a kinsman, 
he shall not be compelled by violence to restore : and the consumption of 

Snnotattons. 

Since the sentence, “ shall be subject to an equal distribution,” is pertinent as grounded on the 
reasons hero stated ; it is wrong to make it a restriction of a different text. Achyuta. 

If a younger brother be the person who withholds the effects, the etdrat, though faultless, 
would have less than bis regular share, and the youngest more. This objection is also to be 
understood. Raoii. on Dai^abKaga. 

The Mitdeshard, S'u'tArA'N'i, CuLLu'cA BhAtVa and others maintain the doctrine which is 
here opposetl. IIacii. ibid. 


’Va'jHvavALcvs, 8. 187. 


McKV, 9. 47. 
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separated kia8men> they shall not be required to make good.” By gentle 
means, and not by violence, a kinsman shall be made to restore the effects taken 
by him. But what has been consumed by a coheir during coparcenery over and 

a 

above his due proportion, he shall not be required to make good. 

8. In answer to those authors, who contend, that, in this case, as there is 
the property of another in the common effects, he, who embezzles them, is a thief 
and of course a sinner ; the following argument is propounded : since the received 
import of the term conveys, that a thief is he, who usurps a right in (he property 
of another, without a title [by gift, sale or other act of the o'wner,*]^ being clearly 
conscious, that the thing belongs to another ; but, in the present case, the person 
cannot distinguish ' this is mine and that is another’s,’ for the goods are undivi- 
ded ; therefore, as donation is complete then only, when the owner, conscious that 
the thing is his, relinquishes it with a view to its becoming the property of 
another person, and that other person is sensible of his property, apprehending 
' this is become mine;’ but that cannot occur in respect to common goods, and 
therefore common property is pronounced unlit to be given ; so theft likewise is 
complete by the consciousness that ' this is not mine, but another’s :’ therefore the 
crime of theft is not imputable to the act of embezzling what is common. 

9. But the term embezzlement or withholding (apahdra) signifies con- 
cealment ; and concealment is not exactly theft ; for the word theft is in use 
for an unconcealed taking. Thus Ca'tya'yana says, " The taking of another’s 
goods, whether privately or openly, by night or by day, is termed theft.” 
Accordingly [since the concealment of common property is not theft,f J it has 
been before declared, that the withholder of the goods shall not be compelled 
by violence to restore them. (§7.) But, if it were a theft [in him who 
withholds common property,^] then, under the text which directs, that " Having 
" compelled the thief to restore the stolen goods, the king should smite him by 
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various modes of condign punishment:”* admitting even that he should he 
made to restore the goods by gentle means, still the smiting of him would be 
indispensable. 

10. This too J^namely that such is the definition of theft, f] appears from 
the sages authorizing the allotment of a share even to the withholder of common 
property. 

11. Accordingly it is observed by Vis'waru'pa, * The crime of theft is 
' not here imputable; for the recital of the text obviates that supposition.* 
Ilis meaning is, because the scuse of the verb to steal is not applicable to the 
case. 


12 . Hence also it is remarked by Jite'ndriya, in the chapter on expiation 
and penance, that ‘ if a man seize gold appertaining to another by mistake for 
* iron or other matter [of little value ;3 or something which is not gold, mis- 
^ taking it for this substance ; or a thing resembling some chattel of his own but 
' belonging to another person, by mistake for his own ; in all these cases there is 
' not a coinj)lete seizure [or wilful taking of the gold for, in these several 
' instances, there is not a knowledge of its belonging to another person, being 
' such as (he thing in fact is.’ In like manner, in thcpre.sejit instance also, [viz. in 
that of common property, ;J;3 the same holds good : for, previous to partition, a 
discriminative property, referrible to particular persons relatively to particular 
things, is nut perceived. Consequently there is not in this case a complete theft. 

^annotations. 

!. Conseqncntli) there is not in this case a complete theft,"] BAaiiuNAMaANA contests this 
reasoning, without however matcrialJ/ ditfering n$ to the result. Ho says, ‘ It is the doctrine of 
^ JiTii^NDiuTA, and of the authons of the Dayabhaga and Prajjas chitta^Viveca^ that, if goods 
‘ hr (akeii knowing them to be another’s, the crime of thoft is eomtnitted ; but that crime is not 
^ imputable to one who uses tliom by a lui-stakc as to the substance. Their assertion, that the ap» 

• \ A AWALc \ BSe. 1 Achyuta aod 
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13, Or^ admitting that it is a theft, the guilt of robbery is not incurred : 

^ It to he theft, 

for the text allows a share even to the person who embezzles the property. Else, licurrciL 
in the case of embezzling gold or other valuable effects^ the offender^ being de- 
graded from his tribe> would have no allotment. 


^nuotations^ 

* propriation of another's property by mistake for his own is not theft, appears unsatisfactory : for 

* it is at variance with the story of Niuoa in the Bhdgavatrt^ A cow, beloni^itig to a certain 

eminent priest, strayed into my herd of kinc, and being confounded with them was given by me, 
ignorant of the circumstance, to a man of the sacerdotal tribe. The owner, seeing her led away, 
claimed her for his own; and the other replied, she is mine, by gift; Nine a gave her to me. The 
^ priests, contending, addressed me, setting forth their claims : you arc the giver, said the one ; tho 
** lawless taker, said the other» Hearing this, I was confounded. For that sin was I Iransforiucil 
into a lizard; since which time I have seen myself,. O prince, in this degraded form.’^* 

^ But, if many rings belonging to divers persons be mixed together, it is no theft if anc sell 
^ another's ring by mistake for his own, in conr>rittiencc of their similarity ; for they were placed to» 
^ gether under the conviction, that, in the case of many articles which have no discriniiiialive. mark, 
« as cowries or the like, belonging to different persons, being intermixed, no offence is committed if 

* they be reciprocally used by a sort of barter: else a person would not do so, [he would not plica 
^ them together,*] under the apprehension of offence* The follbwing passage of the Matsija puru» 
^ na relates to this case: ‘‘ The man, who, through ignorance, makes a sale of another man’s chaU 

tels, is faultlcais ; but, wilfully doing so, he merits punishment as a robber.” Therefore, the di'i- 

* posal of cluttols belonging CKclusWety tj another person, without such person’s consent and with 
.*■ the reflexion, ‘‘ this is mine and shall be disposed of according to my pleasure,” is theft. Sometimes 
‘ it is mental, being a resolution only. In other insUnces it is corporeal, as an actual gift or sale. Hut 

* such [a theftt] cannot happen in the case of tho goods of undirided brethren : for it cannot he 

* distinctly ascertained “ this is mine and tha'. is another’s.” Accordingly [since there is no theft, • J 
« Cx'tyx YANA says, “ RiTects which hare been Uken &c.” (^7.) Here taken [or more literally cm- 

* bczzlcd} is used meUphorically. 

‘ Thus also there is no offence in taking a treasure which is found. For it u a tiling of which the 

r 

* owner is lost. 

* There U not similar [innoconcy*] in the case of associated traders; for no text indicates if. 

* On the contrary, it is directed by a passage of Ya .» yyawalcva (?. 261.), that a fraudulent parln?r 

* shall be dismissed without profit. Traders hare not, as in tho instance of inherited effects, a pro. 

* perty Tested in sereral persons rolatircly to tho same chattel. But, by reason of intermixture, tiro 

* property in the goods is uncertain.’ 


S'ai'UsA'OATATA, la M. ♦ CaYixa'iia. t CAViaa'MA. S CaViiIa'iia. g Acuyvia. 
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14. An oiijcR* ]4. ir it be alleged, that, since there is no text expressly ftuthorixing 

tion aoswcretL 

the allotment of a share to the thief who has embezzled gold to an amount 
siiflicient to cause his degradation 'from his tribe, the rule for the allotment of a 
share is presumed to be applicable to the case of theft of other effects : but whj 
may not the law, which forbids the stealing of gold or the like, be the rather 
considered as relating only to goods appertaining to another, and not common f 
Still, however, there is no proof or authority on which to ground the selection ^of 
one of these restrictions in preference to the other.]] The answer to this alleged 
objection is as follows : in the legal definition, " the taking of another's goods ia 
theft,”* “ another’s” signifies appertaining to a different person to the utter exr 
elusion of any right of his own ; fur, of two sorts of property, common and several, 
the notion of several property is most readily presented. Therefore the proposi> 
tion is similar to that which provides for the previous performance of a sacrificQ, 
[preparatory to the sacrifice with the acid aBcicpias,f3 where an oblation, such as 
is presented at the full of the moon, intends particularly the offering of a cake of 
ground rice, as used at the Agmslioma [one of the ceremonies performed at that 
period,] and not the oblation of liquid butter, as practised at the Upinsu-‘jfd go-, 
for this is common to the Agtushoma and to sacrifices bearing other denominations. 

15. Accordingly [since it is not theft,.!;] there is no censure any where 


Slnnotatioiui. 

14. An obloUion 9uch at i$ pretenUd at the full ef the moofi, intends particularli^ th^ 
offering of a cake of ground ric«.] Two sorts of oblations are commonly used at 
•acriiices. One, which is the simplest, consists of clarified batter only ; the other, termed p> 

is a cake of ground rice kiicadod with hot water into the form of a tortoise and roasted on n 
ipccificik number of potsherds beforo one of the consecrated fire^ ; it Is then smeared with clarified 
butter, and presented as a burnt offering in the second consecrated fire. 

15. Accordingly since it is not iheft,"] The author has, in this disquisition, relied on the 
doctrine of those who maintain a general property vested in* the coparceners over the aggregate 
C4}tate, lJut, according to his own doctrine of several rights to porrions of the estate, it is difiicult^ 
CTcn with all this laborious argument, to obviate the inference of theft. S nicRtsuN'A. 

* Ca'tyaya^na, Vide supra.' ^ 0. 4 Acbtcta* $ S'aicRtiuif'a. 
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expressed in Ba'lo'ca on such a subject [viz. in regard to the taking of common wnBOTcnce in- 
property'.*] 

16 . It is a remark of Ba'la, that, as in the instance of green and of black ^ nmart 

^ conAitedL 

kidney beansf in relation to sacrifices, where it might be supposed, that black 
kidney beans would be a fit substitute when green kidney beans arc not procura- 
ble, but the use of such beans is prohibited by an express passage of scripture 
which declares that black kidney beans are unfit to be employed at sacrifices ; 

•0, notwillislanding the taking of that which is, and that which is not, his own^ 
fbeing common,] is permitted, still the taking of what exclusively is not his own 
is forbidden ; this is puerile ; for the definition of theft, as above explained, is 
not applicable [fo the case of embezzlement of common property. Jj It cannot 
be affirmed, that black kidney beans are unemployed in sacrifices ; although 
ground particles of green beans,^ intermixed with black beans, be employed ; for« 
io such case, mixed black beans appear to be used at the sacrifice. 

17. Thus has partition of effects concealed by coparceners from each 
40ther^ been discussed. 


16. It U a remark of Djtid.J la the silence of the commenfators, It appears uncertain 
whether this be the narae of an anthor ; and whether the person, noticed in the preceding paragraph 
under the name of Ba'lo'ca, be intended : or whether the meaning be, * it is the remark of a child 
fbita)f it is puerile. 

jis in the instance of green and of black kidney beans,'\ The author hero adrerts to the 
reasoning contained in (he Mimunsd 6. 3. 0. Vide Mitaeshard C. X. Sect. 9. § XI. 


* Acwyitta end 

4 Mudga, PhasMoUu t, grees kidne/ beau. PhtuMhu max, t. htaek kidnef bcaoi* 
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CHAPTER XIF- 


On the ascertainment of a contested partition. 


HE determination of a doubt, regarding the fact of a partition 
having been made, is next explained. On that subject Na'rbda says, If a 
question arise among coheirs in regard to the fact of partition, it must be ascer- 
tained hy the evidence of kinsmen, by the record of the distribution, or by the 
separate transaction of affairs."’'^ 

2. The mention of kinsmen is intended to show, that, if such be forth- 
coming, other persons should not be made witnesses. Accordingly [since a re- 
course to other witnesses is forbidden when kinsmen are forthcoming,f3 YaV- 
NYAWALCYA says, WliCD partition is denied, the fact of it may be ascertained 

Slnnotattons. 

1. Bj; (he record of (he di$(ribuiionJ} Aciiyuta and S ricrYshii'a notice a rariation in the 
reading of the text, bhogaMc^h^^na, in place of bhdgaMc*hj/ena, Their exposition of that reading 
is ^ by occupancy or by a writing.’ In thexarious quotations of this passage in numerous compi* 
lations, no other hint of such a reading has been found : except in Ba'lau buatta's commentary 
on the Mitdeshard, 

JiMu ta.va'iiana makes subsequent mention 5.) of another unauthorized Tariation of the text* 


Na'asoa, is. S&. 
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" by the evidence of kinsmen, relatives and witnesses, and by written proof; or 
** by separate possession of house or field.”* 

3. In the first place " kinsmen" or persons allied by community of funeral 
oblations, are witnesses. On failure of them, relatives, as signified by the term 
hand'hu. In default of these, strangers may he witnesses. For, if they wero 
equally admissible, the specifick mention of " kinsmen” and ” relatives” would 

be unmeaning ; since they arc comprehended under the term ” witnesses,” 

» 

4. II cncc also S^anc*!!.! sajf, Should a doubt arise on the subject of a 
partition of the wealth of kindred, the family may give evidence, if the matter 
b'J not known to the relations sprung from the same race/* Relations sprung 

from the same race** are ' kinsmen.* If the matter be not known to ibcm, the 
'' family** or relatives [as (he maternal uncles and the rcstfj may give evidence r 
but not a stranger [while a person of the family can bear testimony. Jj Bui, if 
these also be uninformed, any other person may be a witness. 

6. Accordingly, kinsmen arc stated by Na'reda (§ 1. ) as the chief eviden- 
ces:* and a diiferent reading, jnydtrtbhih, ^ persons acquainted with tho matter/ 
[instead of jnijd tibhih, ^ kinsmen,*] is unfounded. 

6. Next the proof is by written evidence : but written proof is [in general] 
Buperiour to oral testimony : being so declared [by an express passage ol law . 

Testimony is better that presumption; and a writing is better than oral 

evidence/ §3 

7. Ill the next place, the proof is by tho circumstance of separate trainac- 
tion of affairs (§ 1.) as it is stated by Na'reoa, Gift and acceptance of gifl, 

cattle, grain, house, land and attendants, must ha considered as distinct among 

separated brethren, as also diet, religious duties, income and expenditure. 
Separated, not unseparated, brethren may reciprocally bear testimony, become 

* y i', 2. 150, f ViramlUidtifa, AouifWTA And 
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“ suvcticn, bestow gifts and accept presents. Those, by whom such matters are 
“ piiblickly transacted with their coheirs, may be known to be separate even 
“ without written evidence,”* 


8. So Viiiu«LSPATi ; “ A violent crime, immovable property, a deposite, and 
a previous partition among coheirs, may be ascertained by presumptive proof, 
if there be neither writing nor witnesses. The exertion of force, a blow, or the 
” plunder, may be evidence of a violent crime; possession of the land may be 
proof of property; and separate wealth is an argument of partition. They, 
" who have their income, expenditure and wealth distinct, and have mutual 
transactions of money-lending and traflick, are undoubtedly separate.” 


Ii'trrprt*ta- 

t 'III .if < 111- Yt. 


9. One brother gives and another accepts, or they have separate house and 
Land, or their income and expenditure £of wealthf J and abode are separate ; or, 
vvhen a loan or other affair is transacted hy one, another is made M'itncss to it, or 
becomes surety; or they have mutual transactions of money-lending or the like; 
or one, having bought certain goods from another person, sells it for traflick to 
h’s brotli T ; in tiic^c and similar instances, since any .such act can only t ike place 
among divided brethren, a presunaption of partition is deduced from it by the 
intelligent. 


annotations. 

7. Jl ith their coheirs.'] Tlii.s is according to the reading of the text, as it is cxpoimdi.Hi in the 
Stnr'ttUchandricii* But cojiics of Jimu ta-va hana exhibit swumriot'hatah ^ with their own wealth, • 
insitead of szca^rkV ht\shu ‘ with their coheirs,’ or aCha^-ricChin (inty the correspondent reading which 
orcur.s in the Reindcura. As neither Jimu ta-v ahana, nor his commentators, c.xplain the passage, 
it has been thought expedient to follow the reading which preserves the best sense. 

8. Exertion of forcey a blow 4*c*j The coramentary of S iticiiVsiiN a confirms and cx. 
plains the reading, as exhibited in Jimu ta-va iiaxa’s quotation. But, in the Smriti^chandriedy 
the text is read and interpreted culdnubanztha ^ a family feud,* instead of baldnubanctha ‘ an 
exertion of force,* and vyugkdta is expounded * rivalship* instead of ‘ mark of a blow.* 


i i 
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10. It is not to be concluded from the use of the plural number in the 
phrase '' by whom such matters are transacted” (§ 7.), that the concurronce of all 
those circumstances is required. For these texts are founded on reason ; and the 
reason is equally applicable in every several instance. 

11. By saying " if there be neither writing nor witnesses,” (§8.) it is in- 
timated, that presumptive proof is to be admitted only in default of written and 
oral evidence. 


Slnnotationii. 

11. snj/ing if there he neither zoritiRg nor This rornark confirms the 

reading of the passage, as exhibited in the text. But, in the SmrVi^chandricUy it is read “ if there 
be no witnesses na sjjur ^atra cha sdcbhinah, in place of na sjfdldin patra^^sdeshinau* 
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CHAPTER XV. 

JPeroration. 

I. CxRATTFICATION cannot be affirclcil in this work, to those whoso 
eompreiicnsion of the principles of the law of inheritance is impeded by sub- 
mission to the authority of teachers : but the author's labour lias been devoted 
to reconcile the doctrines of sages whose intellect was governed by evidence Qif 
holy writ. J 

9. This treatise, eomposed by JiMo"TA-v'’AHANA, should be considered as 
adapted to clear the doubts which arise from the various interpretations of 
preceding authors. 

3, Thus, in the Dharmaratnay or gem of the law, composed by the great 
doctor the fortunate Jimu^ta-va^hana, the Ddjjahhdgay or law of inheritance, is 
finished. 

9imotaUans^ 

1. 71he authorifjf of teachers,'] As S ricara-mis^ra and tbc rest. S'nu 
Sa^es zchose intellect <Src.] Acuyuta aad S'uicrTsun a notice another reading of tliiii 
V', 7nanhha„sambd(le ^ instead of muninum sambddc„ According to that reading, thci sonso is 
devolod to reconcile the doctrines of those who attend to proof and demoiistrallon.’^ 

IFIJVI S» 



THE LAW OF IJ^HERITAJ^CE, 

FROM THE 


A COMMENTARY BY VIJNYANESWARA ON THE INSTITUTES 

OF YAJNYAWALCYA. 


CHAPTER I, 

SECTION L 

Definition of Inheritance ; and of Partition. — Disquisition on Proj>crti/. 

1. jCjVIDENCE, human and divine, has been thus explained with [its 
TariousJ distinctions ; the partition of heritage is now propounded by the image 
of holiness. 


SInnotattonfi. 

t. Evidence human and divine.J Intending to expound with great rare (he chapter on Inhe> 
ritance, the author shows by this rerse the coRticxion of the first and second Tolumes of the 
book. Sub6d*hinL 

T%e image of holinea.'] Ya'jwyawalcta, bearing the title of contemplatUe saint (Yogts'm 
t^) and hete termed the image of holiness (Ybgamurti.) Ba lam.buat t'a. 

O o o 
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242 THE MITA'CSHARAT chap. i. 

2. Here the term heritage (ddya) signifies that wealthy which becomea 
(he property' of another, soIeJj b_y reason of relation to the owner. 

3. It is of two sorts : unobstructed apratiband’ha,) or liable to obstruc- 
tion ( sapratiband’ha.) The wealth of the father or of the patertiaF grand- 
father, becomes the property of his sons or of his grandsons, in right of their 
being his sons or grandsons : and that is an irdieritance not liable to obstruction. 
But property devolves on parents (or uncles,) brothers and the rest, upon the 
demise of the owner, if tltcre be no mate issue : and tlius the actual existence of 
a son and the survival of the owner are impediments to the succession ; and, on 
their ceasing, the property devolves ^on the successor^ in right of his being" 
uncle or brother. This is an iuheritance subject to obstruction. The same 
holds good in respect of their sons and other [^descendants.J 


QUmotatunus. 

2. Solely hy reason of rclationf^ Solely” excludes any other cause, such as purchase or 
the like. Relation,” or the relative condition of parent and offspring and so forth, must be 
understood of that other person, a sou or kinsmau, with aefurence to the owner of the wealth. 

lam-bhat't A. 

The meaning is this. Wealth, which becomes the property of another, (as a son or other 
person bearing relation,) in right of the relation of offspring and parent or the like, which he 
bears to his father or other relative who is owner of that wealth, is signified by the term heritage. 
SubbiVhint. 

3. In right of their being his sorts or grandsons.'} A son and a grandson haYc property 
in the wealth of a father and of a paternal grandfather, without supposition of any other cause 
but themselves. Theirs consequently is inheritance not subject to obstruction. Subbd'hint, 

Property devolves on parents ^c.] Vis'weVwara-buat't'a reads ‘‘ parents, brothers and 

the rest” (pitrl^bhrdtrddinam) and expounds it ^ both parents, as well as brothers and so 
‘ forth.* Ba lam.bhat't'a writes and interprets ^ an unrclc and a brother or the like,* (pitrtvya^ 
bhrdtrddindm;) but notices the other reading. Both arc countenanced by different copies of the 
text. 

JVic same holds good in respect of their sons Here the sons or other descendants of 

the son and grandson are intended. The meaning is this : if relatives of the owner be forthcoming, 
the succession of one, whose relation to the owner was immediate, is inheritance not liable to 
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I*. Partition (vibhaga) is the adjnstment of divers rights regarding the <• 
Vrhole, by distributing them on particular portions of the aggregate. 

6. Entertaining the same opinion, Na'r.eda says, " Where a division of s. n*'i 

dcfcribea 

the paternal estate is instituted by sons^ that becomes a topick of Vitigation called 
by the wise partition of heritage.''* Paternal’* here implies any relation^ 
l^hich is a cause of property. By sons” indicates propinquity in general. 


obstruction: but the succession of one, whose relation to the owner was mediate or remote, is 
hkheritance subject to obstruction, if immediate pelatircs exist. Subhd'hini. 

In respect of their sons v^ic.] Meaning sons and oUicr descendants of sons and grandsons, 
as well as of uncles and the rest. If relatircs of the owner be forthcoming, the succession of one, 

whose relation was immediate, comes under the first sort ; or mediate, under the second. Ba lam. 
bhatVa. 

4. Partkion is the adjustment of divers rights.^ The adjustment, or special allotment 
severally, of two or more rights, vested in sons or others, relative to the whole undivided estate^ 
by referring or applying those rights to parcels or particular portions of the aggregate, is what tho 
word ^ partition’ signifies. Subbd*hini and Ba'lam-buatVa. 

5. When a division of the paternal estalCy'^ Considerable variations occur in this 

text as cited by diflferent authors. It is here read paitrasya; and Ba LAM.niiAT t a states tho 
etymology of paitra signifying ^ of or belonging to a father.’ lie censures the reading in the CaU 
pataruj pilryasya^ as ungrammatical. It is read in the Mudana^ratnuy pitrdd^h ^ of a father i&c.* 
Other variations occur upon other terms of the text: which is here read tanayaih for putraih; 
talpyate for pracalpyate ; and vyavahdra-padam for tad^vivdda-padam. The last is noticed b/ 
the commentator Ba lam-bhat't a. A disagreement also occurs respecting the pronoun yatruy fur 
which some substitute ^05 /w, and others /u. Seo Jimu ta-va iiana C. 1, § 2. 

Paternal here implies 'J'bc meaning, here expressed, is that the word paternal,** 

as it stands in Na'reda’s text, intends what has been termed [by the author, in his definition of 
heritage,] ^ relation to the owner, a reason of property.* Subud'hini, 

It intends any relation to the owner, as before mentioned, which becomes a cause of property : 
and it consequently includes the paternal grandfather and other [] predecessors.] Tho author accor. 
dingly observes, < that ** by sons** indicates propinquity in general meaning any immediate rcla. 
tl ve. B A'UII.OH AT T A. 

, 13. L 
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6. Topickfi in' 
dudcd in it» 


What if pro- 

|icr(^ ? 


7. Docsitari^c 
from partition, 
or preexist? He 
is it inferred 
from spiritual 
or temporal 
proof? 


B. Property 
supposed to be 


6. The points to be explained under this [head of inheritance*^* are, 
at M hat time, how, and by whom, a partition is to be made, of what. Tha 
time, the manner, and the persons, when, in which, and by whom, it may be 
made, will be explained in the course of interpreting stanzas on those subjects 
respectively. What that is, of which a partition takes place, is here considered. 

7. Does property arise from partition ? or does partition of pre-existent 
property take place ? Under this [head of discussion, f] proprietary right is 
itself necessarily explained : [and the question is] Whether property be dedu* 
ced from the sacred institutes alone, or from oUier [and temporal] proof. 

8. [It is alleged, that] the inferring of property from the sacred code alone 
is right, on account of the text of Gautama ; An owner is by inheritance, 

Sfnnotatta. 

T. Does profert^ arise from partition,^ Here the Inquiry Js twofold: for the enbstance, 
which is to be dirided^ is the subject of disquisition ; and the doubt is, whether partition be of 
property, or of what is not property. For the sake of this, another question is considered: Is 
partition the cause of property, or not } If it be not the cause of property, but birth alone be so ; 
then, since property is by birth, it follows that partition is of property. This is one disquisition, 
which the author proposes by the question ‘‘ does property arise from partition &c.’* Another 
inquiry relates to the subject of property. The author introduces it, saying proprietary right is 
explained.’* Here the right of property is the subject of discussion : and the doubt is whether it 
result from the holy institutes only, or be demonstrable by other and temporal proof. That ques« 
tion the author proposes. SabbiVhinL 

The substance, which is to be dirided, is the subject of the first disquisition. ^Here the question is, 
whether partition of what U not property, be the cause of proprietary right : and thus right, arising^ 
from partition, would not be antecedent to it, since partition, which becomes the cause of that 
right, had not yet taken place. Or is partition not the reason of property, but birth alone I and 
thus, since proprietary right thence arose, partition would be of property. This is one disquisiw 
tion, which the author proposes : Does property arise He introduces a second question, 

which serfes towards the solution of the first. Ba lam-buat t'a. 

8. It is alleged that the inferring of property from the sacred code alone is right.^ Tho 
author here states the opponent’s argument. Subbd*him. 
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purchase, partition, •cizure,^ or finding.f Acceptance is for a BrdhmarCa an 
additional mode; conquest for a Cshatriya : gain fora Vais y a or S'udra,**X 
For, if property were deducible from other proof, this text would not be perti- 
nent. So the precept, K Brahman who seeks to obtain any thing, even 
by sacrificing or by instructing, from the hand of a man, who had taken Mliat 
was not given to him, is considered precisely as a thief ;*' || ) which directs the 
punishment of such as obtain valuables, by officiating at religious rites, or by 
other similar means, from a wrongdoer who has taken what was not given to him, 
would be irrelevant if properly were temporal. Moreover, were property a 
worldly matter, one could not say My property has been wrongfully taken by 
him for it would belong to the taker. Or, []if it be objected thatj tlic pro- 
perty of another was seized by this man, and it therefore does not become the 

property of the usurper; j^tlie answer is,j then no doubt could exist, whether it 
appertain to one or to the other, any more than in regard to the species, whether 
gold, silver, or the like. Therefore property is a result of holy institutes exclu- 
sively. 


Slnnotatiand^ 

On account of the tCTt of O-tuTAiHA,"] If property were deducible from other, that is frohi 
Semporal, proof, this passage of G a utawa’s institutes would not be pertinent, since it would be 
useless if it were a mere repetition of what was otherwise known. Ba^i.am-bhat't A. 

Vor it zeonld belong Sfc.'} The thing would belong to the taker ; since that relation would ba 
alone the subject of perception. Ba'lam-bhat r a. 

Therefore property is a result of holy institutes CTclusivelyJ\ If property be worldly, it would 
follow^ that, when the goods of one man have been seized by another, shcnild tin*, person, who has 
been despoiled, affirm concerning them, my property has been laken away by this man,” a doubt 
would not, upon hearing that, arise in the minds of the judges, whether it be the properfy of one, 
or of the other. As no doubt exists regarding the species, whether gob! or sornething else, when 
gold, silver, or any oilier worldly object, is inspected ; so none would exist in regard to properly, 
fbr [according to the snppositioii") it is a worldly matter. But doubt does arise. 'J'licrc*fore it can- 
not be affirmed, that the usurptT has no property. Or [the meaning may be thisj the o|)poneiit, 
who contends that it is not the property of the captor, because that, which has been seized by him, 

Apprebensioy vcl occupatio. + Inventio. ^ Ctautam a, 10. 39.— 42* Vide huffa. ^ 13. }) Mtau 8. 310 » 

p p 



246 


THE MITACSHARA 


CHAr. 1. 


P. it if tcm* 
poral. 


9. To this the answer isj property is temporal only, for it effects transac> 
tioiis relative to worldly purposes, just as rice or similar substances do : but the 
consecrated fire and the like, deducible from the sacred institutes, do not give 
effect to actions relative to secular purposes. [^It is asked j does not a consecrated 
fire effect the boiling of food ; and so, of the rest? [Tbe answer isj No; for it 
is not as such, that the consecrated flame operates the boiling of food; but as a 
fire perceptible to the senses : and so, in other cases. But, here, it is not through 
its visible form, either gold or the like, that tbe purchase of a thing is effeeted, 
but through property only. That, which is not a person’s property in a thing, 
does not give effect to his transfer of it by sale or the like. Besides, tbe use of 


Slnnotattond. 

Is another’s property, must be asked, Is there or is there not, proof, that property is not rested in 
the captor ? [The opponent] impeaches the fii'st part of the alternative : then no doubt could exist 

The notion is this ; As no doubt arises concerning the species, when there is demonstration 
that it is gold or silver; so likewise, in the proposed case, no doubt could arise. Nor U the second 
pari of the alternative admissible: for, if no evidence arise, it could not be affirmed, that the captor 
lias not property. Omitting, however, tliis part of the reasoning, the author closes the adversary’s 
argument, concluding that property is deduced solely from the sacred code. Suhbd'hini and Hx'm 
1.AM.B1IAT T A. 

9. Property is temporal onlp,~\ The author proves his proposition, that property is secular^ 
by logical deduction. Property is worldly for it efl’cets transactions relative to worldly purposes. 
Whatever docs efiect temporal ends, is temporal : as rice and other similar substances. Snch too is 
property. Therefore, it is temporal. But whatever is not worldly, promotes not secular purposes : 
as a consecrated lire and other spiritual matters. Subbd'hinL 

For it is not as such that the consecrated flame Sfc,^ A hallowed Arc has two characters: 
the spiritual one of consecration ; and the worldly one of combustion. It effects the boiling of 
food in its worldly capacity as Arc; not in its spiritual one as consecrated. For, if it did so in its 
last mentioned oapacity, a secular Are, wanting the spiritual character of consecration, would not 
etfect the boiling of food. Therefore the objection does not hold. Then, in the proposed case, 
gold or other valuable would eflfect the secular purpose of sale and purchase, in its character of 
gold or the like, not in that of property, Tho author replies to that objection: It is not through 
its visible form Besides, tho use of property is observable among barbarians, to whom 

the practice enjoined by tho sacred institutes is unknown : and, since that cannot bQ otherwise 
accQuiilcd for, there is evidence of property being secular. Subbd'kinL 
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property i$ seen also among inhabitants of barbarous countries, who are Mn.ic- 
quainted with the practice directed in the sacred code : for purchase, sale, and 
similar transactions are remarked among them. 

10. Moreover, such as are conversant with the science of reasoning, deem T’’’* .. 

^ frinc IS roitli' M) 

regulated means of acquisition a matter of popular recognition. lu the third 
clause of the Lipsu sutra,^ the venerable author has stated the adverse opinion^ 


10. T%e lipsi Slitra.] The stifra, or aphorism, here quoted, is on the desire of acquisition 
ipsd)y and IS the second topick (attkicaran a) in the first section (pdda) of the fourth book 
(aiPhyd^a) of ajihorisms by Jaimini, entitled Mimdnsd* Subbd^kinl and B/V'i>am>diiat t A. 

In the third clause of the lipsa sutra.] Iii the first clause (varn'aca)y the distinction 
between religious and personal purposes is examined. In the second, the inquiry is whether the 
milking of kine and similar preparatives be relative to the person or to the act of religion. In the 
third^ the question examined is whether restrictions, noticed in primeval revelation, as to tlie means 
of acquisition, (such as these, ^ let a Brahman a acquire wealth by acceptance or the like, a 
* Cshatriija by victory and so forth, and a Fais'ya by agriculture &c.*) must be taken as relative 
to the person or to the religious ceremony [performed by him.] Subbdhint and Ba'lam.biiat t a. 

The position of the adversary is, that, injunctions regarding the means of arquisition ronceni 
the religious ceremony, through the medium of the goods used by the agent; for, unless that be 
admitted, the precept would be nugatory, because there would be no one whom it aflfected. Subd» 

d'hhtt. 

The meaning is this: As in the case of an acquisition of goods under a precept relative to sacri- 
fice, such as this purchase the moon plant,”! the injunction regarding the acquisition of goods 
concerns the religious ceremony ; so docs the injunction respecting accepUncc and other iiicaus of 

acquisition. Ba lam-buat t a. 

The author states an objection to this position of the adversary. The objection is this : the 
question, considered in the third clause of the Lipsd-sutra^ is whether injunctions regarding arqiti- 
sition of goods concern the religious ceremony or the person. The opponent's position is, that 
they concern the ceremony. That is not congruous. For, if the inJiiiictioTis, regarding acquisition 
of goods, concern the religious ceremony, no property would arise; since properly, being 
spiritual, would have no worldly cause to produce it; and no other means arc Hho>fn in scripture; 
and the injunctions regarding acquisition, being relative to the ceremony, are not relative to any 
thing else: thus, for want of property, the religious rit^ would not bo complete with that wliUh 
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of after [obviatingj an objection to it, that, ' if restrictions, relative to the ac- 

the op(K>ncQt's 

opinion. « quisitloo of goods, regard the religious ceremony, there could be no property. 


Annotations;. 

was not property ; and consequently the position^ that injunction 9 ^ regarding acquisition of goodSi 
concern the act of religion, is incongruouso Sub6d*htni. 

lie revives the position by answering that objection ; aiit). the notion is this : the injunctions, 
regarding acceptance and the like, accomplish property ; and they will become relative to the 
religious cen^mony through the medium of goods adapted to the performance of the ceremony ; 
as the husking of grain, which ed'ects the removal of the chalT, concerns the religious ceremony 
through the medium of clean rice which is adapted to the ceremony. But the wise consider property 
at a worldly matter [resulting from birth,] like the relation of a son to bis father. Consequently 
there is no failure in the completion of religious rites [as supposed in the objection.] 

Admitting, that, because injunctions regarding acquisition concern the religious ceremony, the 
acquisition likewise must relate to the ceremony ; does it not follow, since it relates not to any 
thing else, that there is no such thing as property? and would not a failure of the religious 
ceremony ensue? [Wherefore the adversary’s position is erroneous.] The author states the objec« 
tion and confutes Lt with derision. ^ Some one has blundered, affirming that acquisition does not 
‘ produce property, for it is a contradiction in terms.’ Such is the construction of the sentence; 
and the meaning is this ; Acquisition, which is an accident of the acquirer, is a relation between 
two objects [the owner and his own] like that of mother and son. Consequently, there can be 
no acquisition without a thing to be acquired; and it is a contradiction in terms to say ‘ acquisition 
‘ does not produce a proprietary right,’ as it is to affirm ‘ my mother is a barren woman.’ 
SubixVhini and Ba'lam-bhat't A. 

The demonstrated conclusion is, that, since valuables, being intended for every purpose, must 
be relative to the person, restrictions, regarding the acquisition of them, must concern the person 
also. Ba lam.buat't a. 

The purpose of the disquisition under this topick of inquiry is stated. It is interpreted by the 
venerable author (Prabua'cara-ooiiij.) The implied sense is this. According to the adversary’s 
position, there is no oiTence aifecting the person, in violating the injunction. But the religious 
ceremony is not duly accomplished with goods acquired by a breach of the injunction. It is the 
religious ceremony, therefore, which is affected. But, according to the demonstrated doctrine, 
since the restrictions concern the person, the offence is his if he infringe the rule; and the religious 
ceremony is nut affected. Subbd'hinL 

The author, by way of closing the argument, sUtes the result as applicable to the subject pro. 
posed. It is acknowledged by the maiutainer of the right doctrine, that even what is gained by 
infringing the rule, much more what is acquired by other means, is property. Ba lam-bhat't A. 

Otherwise, that is, if a right of property in wealth acquired even by infringing the rule, be not 
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. t. 

^‘since proprietary right is not temporal;* [by showing, tha<3 ^ the efficacy 
' of acceptance and other modes of acquisition in constituting proprietary right, 
' is matter of popular recognition.* Does it not follow, ' if the mode of ac- 
' ^uiring tlie goods concern the religious ceremony, there is no right of property, 

' and consequently no celebration of a sacrifice?* [Answer3 ^ It is a blunder 
' of any one who affirms, that acquisition does not produce a proprietary right ; 
' since this is a contradiction in terms.’ Accordingly, the author, having again 
acknowledged property to be a popular notion, when he states the demonstrated 
doctrine, proceeds to explain the purpose of the disquisition in this manner, 
^ Therefore a breach of the restrirtiou aflects the person, not the religious cere- 
^ mony:’ and the meaning of this passage is thus expounded,* ‘If restrictions, 

* respecting the acquisition of chattels, regard the religious ceremony, its 

• celebration would be perfect, with such property only, as was acquired con- 
^ sistently with those rules; and not so, if performed with wealth obtained by 
^ infringing them ; and consequently, according to the adverse opinion, the fault 
' would not affect the man, if he deviated from the rule : but, according to the 
^ demonstrated conclusion, since the restriction, regarding acquisitions, affects 
' the person, the performance of the religious ceremony is complete, even with 
' properly acquired by a breach of the rule ; and it is an offence on the part of 
' a man, because lie has violated an obligatory rule.* It is consequently acknow- 
ledged, that even what is gained by inf.inging restrictions, is properly : because, 
otherwise, there would be no completion of a religious ceremony. 


amiotations. 

admitted ; thoQ) since no property is temporal because the restrictions concern the religious ceremony 
[and that) which is thus acquired, does so likewise)] therefore the nicatis of livirqf would bo iinaU 
taiaable) since no temporal properly could exist; and consequeiilly there could be no religious 
xjeremonj) for there would be nobody to perform it. Subod'hinc and Ba lam-bijat t a. 

By tlie comoijnUtor on the Mimamd : PnABUA'cAJiA stimamed 
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11, It should not bealkged. that even what is obtained hy robbery ai 
other nefarious means, would be property. For proprietary right in such i 
stances is not recognised by the world ; and at disagrees with received praeUoe, 

Thus, since property, obtained by acceptance or any other [sufficient] 
means, is established to be temporal ; the acceptance of alms, as well as other 
[prescribed] modes for a Brahman a, conquest and similar means fora Csha- 
tritja, husbandry and the like for a y’ais'ya, and service and the rest for a S'udra, 
arc propounded as restrictions intended for spiritual purposes ; and inheritance 
and other modes arc stated as means common to all. " An owner is by inheri- 
tance, purchase, partition, seizure or finding.”* 

13. Unobstructed heritage is here denominated '' inheritance.” “ Pur- 
chase” is well known. “ Partition” intends heritage subject to obstruction. 
“ Occupation” or seizure is the appropriation of water, grass, wood and the like 
not previously appertaining to any other [person as ownerf]. ” Finding” is 
the discovery of a hidden treasure or the like. ' If these reasons exist, the 

9innotat(ond. 

11. It should not be alleged, that even tehat is obtained by robbery. If property be 
acknowledged ia that which is acquired bj infringing the restriction, might it not be supposed, that 
eren what is obtained by robbery and other nefarious means, becomes property? The auUior 
obviates that objection. It does not become so. He removes the inconsequence of the reason. 
For the employmeat of it as such in sale and other transactions U not familiarly seen in practice. 

Ba LAM-BIIAT T A. * 

lit. Thus since property obtained by acceptance iSjcc.] * Property being thus proved to bo tem- 
poral} the author successively refutes the several arguments before cited in support of the notion, that 
it is not temporal. Ba'lam.bhatt'a. 

Common to aff.J Including even the mixed classes. Ba'lau-bhat't'a. 

15. If these reasons exist j the person is owner.] If such reasons are known [to exist,] the 
owner is known. Subbd'hini and Ba'lam-bhatVa. 

Both commentaries read jny&tisKu jnydyate smdml, * Such reasons existing, an owner exists.* 
But copies of the text exhibit jdteshu j&yttti ^ £rttch reasons being knowny the owner is 

known.’ 


GautamA) 10. 30. already cited in ^ 8» 


f Ba^lah-bbat^t^a. 
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* ferwa it trvrmr^* If they idee place, he becomes proprteior. * For o Brah- 
man a, that, which is obtained by acceptance or the like, is additional ;* not 
common [to all the tribes]. “ Additional” is understood in the subsequent 
sentence: ‘ for a Cshatriya, what is obtained by victoiy, or by amercement or 
’ the like, is peculiar.' In the next sentence, “additional” is again understood : 

' what is gained or earned by agriculture, keeping of cattle, [traffick,] and so 
' forth, is for a Vais' t/a peculiar ; and so is, for a Siidra, that which is earned in 
' the form of wages, by obedience to the regenerate and by similar means.’ Thus 
likewise, among the various causes of property which are familiar to mankind, 
whatever has been stated as peculiar to certain mixed classes in the direct or in- 
verse order of the tribes, (as the driving of horses, which is the profession of 

the Sutas* and so forth,) is indicated by the word “earned” (nirvisht a) : 

\ 

for all such acquisitions assume the form of wages or hire ; and the noun ( nir^ 
visa) is exhibited in the Trican d'i\ as signifying wages* 


14. As for the precept respecting the succession of the widow and the 
daughters* &c.J the declaration [of the order of succession,] ,eYen in that 
text is intended to prevent mistake, (although the right of property be a matter 
familiar to the world, ) where many persons might [but for that declaration] 


AddiiioMlJ\ The meaning of the terra hi ^ excellent.’ Ba'lam-bmat't a. 

14. A 9 Jot the precept retpeoting the eucceesienJ] The author obviates an objection, that, 
if property be a worldly matter, the import of the tout here cited is inconslstont, as it provides by 
precept, that the widow and certain other pevfoni shall inherit on the owner’s demise. Sykbbm 

M 

it hint and Ba'lam.buat t'a. 

The declaration the order of sueceision>] Ba lam-bhat't a notices as a rariatlon In (ho 
reading, the words here supplied; cratna<-fmaran*am * declaration of the order of succession^* 
instead of smaranam ^ declaration.* 

* Ai^rding to a text of Uu^’Aff as, from which tbeie words are taken. 

t Tbe dictionary of Amcra aiiiHA in three hooks (CdniTet-) The ^fa|;e here cited occurs in the 9d book of 
the dmtru tdshe, Ch. 4. v. 217. 

¥ide iafta C. % Beet. I. 
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be supposed entitled to share the heritage bj reason of their affinity to the iato 
ovroer. The whole is .therefore .unexceptionable. 


15. Thf ar^- 

ineiit H'IuIimI, 
on which the 

on 


15. As for the remark^ that, if property * were temporal, it could not be 
said " my property has been taken away by him;”* that is not accurate, fora 
doubt respecting the proprietary right does arise through a doubt. concerning the 
purchase, or other transaction, whidi is the cause of that right. 


of 

the div.(tui!>ilioa 


Property, how- 
ever a(;({uire<l, 
U partible a- 
innp;; the huirg 
of ibe actiuircr. 


The purpose of the preceding disquisition is this. A text expresses 
“ When Bra hman'as have acquired wealth by a blainable act, they are cleared 
by the abandonment of it, with prayer and rigid austerity. ”f Now, if property be 
deducibic only from sacred ordinances, that, which has been obtained by accept- 

I 

ing presents Troni an improper person, or by other means which are reprobated, 
would not be properly, and consequently would not he partible among sons. 
But if it be a worldly matter, then even what is obtained by such means, is pro- 
perty, and may be divided among heirs ; and the atonement abovemcntioned re- 
gards the acquirer only: but sons have the right by inheritance, and there- 


15 . As for the remark^ that if property toere temporal’] The sense is this: in such a 
/•.ise, the proposition ^ aiiotlh'r's property has been taken by him’ is simply apprehended from the 
aiVirroation of the complainant. But that is apprehension, not proof. Accordingly, if it be 
contradicted, a doubt afises respecting the cause of right. Thus, if the complainant declare, 

my goods liaise been taken by him,** and the defeudaot affirm the contrary, a doubt arises in the 
*^ninds of umpires, whether the thing were unjustly seized by that man, or were fairly obtained by 
purchase or other title: and £o, from a doubt respecting a purchase or other cause of property^ 
arises a doubt concerning property which is the elTect. Suhbd'hinL 

16 . Hu fmrpoie of the preceding disquisition is ihis.^ Admitting property to be a worldly 
matter; etill [Us nature] <800018 to be an unfit [subject of inquiry] under the head of inheritance, 
since it matters not whether property be temporal or spiritual. Apprehending this objection, the 
author proceeds io explain the purpose of the disquisition. Subbd'kini. 

• V'Mle ^ H. ' 

i The text is apparent!) referred to Mkni} by the commentator Bi * but H is not loundin 

hnUlulcii. Apoiisa^cof bimtiur uiipoit doesy however, occur. Ch. 10. v. 111. 
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fore no blanto altaclies to tbein, since Menu declares There are scTen Tirfuous 
means of acquiring property : viz. inheritance &c."* 

17. Next, it is doubted wbether property ajise firoxn partition^ or the divi- 
sion be of an existent right. 

18. Of these £position83, that of property arising from partition h right ; 
since a man^ to vrhom a son is born^ is enjoined to maintain a holy lire: for^ if 
property vreyc vested by birth alone^ the estate would be common to the son as 

soon as born ; and the father would not be competent to maintain a sacrificial 
tire and perform other religious duties which are accomplished by the use of 
wealth. 

J9. Likewise the prohibition of a division of thajt^ which is obtained from 
the liberality of the father previous to separation^ would not be pertinent: since 
no partition of it can be supposed, for it has been given by consent of all parties. 
But Na'r|:da does propound &uch a prohibition : Excepting what is gained by 

valour, the wealth of a wife, and what is acquired by science, which are three 
sorts of property exempt from partition; and any favour conferred by a father. '"f 


1$. Is er\joined to maintain a hol^ Por it is ordained by a passage of tbe Vvda^ that 

^ htf who has a son born and who has black [not grey] hair, should consecrato a holy hre:'* and 
the meaning of that passage is this; ^ one who has issue (for the term son impUes Issue in general ;) 
^ and whose hair is [yet] blacky or who is in the prime of life ; that is, who is capable ; one, in 

* short, who is qualified; must perform the consecration and maintenance of a holy fire.’ Does not 

this relate to the consecration of sacrificial fires, not to tbe rise of property from partition? Anticl* 
paiing this objection, he adds if property were by birth The moaning is this; * if property 

* arose from birth alone, a son would, eren at tbe instant of Jhis birth, haTC ownership ; and since 

* the goods are then cef unreel'd in common, the father would not be competent to the consecration 

* of sacrificial fires and other religions acts (as funeral repasts, rites on the birth of children, and 

* other indispensable ceremonies,) which must be performed by the husband and wife, and which 
< can only beoccomplished by expenditure of wealth.* Suhbd'hini and Ba"lam..buat t'a. 
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So ibe iext « 09 c«rQU|g n juSeciaoaste (^( Wbsthst j Myft pwa by 
an affectionate husband to his yrife, the may con^me «s she pleases, when he ip 
dead, or may give it away, excepting immovable property ;”*) would not be 
pertinent, if property were vested by birth alone. Kor is it right to connect the 
words " excepting immovable property" with the terms '' what has been given*' 
fin the text last cited ;3 for that would be a forced construction by connexion of 
disjoined terms. 


81 . The excep- 
tion of immova- 
bies does not 
imply property 
by birth. 

Passages, ex- 
cepting them, 
regard the an- 
Cf strei cj 


21 . As for the text " The father is master of the gems, pearls and corals, 
and of all [other movable property:] but neither the father, nor the grand- 
father, is so of the whole immovable estate }”f and this other passage " By 
favour of the father, clothes and ornaments are used, but immovable property 
may not be consumed, even with the father's indulgence;";!; which passages 


i2tnnotation0, 

40. The text .... mould not he pertinent, if property alerC vested hy birth."] For, if 
property were rested at the instant of birtb, no such gift could be made; since bo wonld be tncom. 
potent even with the coasent of the child, and one cannot give away what is common to others. 
SubbfThint and Ba'lam-biiat t'a. 

Nor is it right to connect S(c,^ Is not tkei text, so far from being in contradiction to the right 
by birth, actually founded on it? for the coiistrucUop is this ^ what has been given, excepting im. 
^ movable property, by an atfcctioiiate husband to his wife, she may consume as she pleases, when 
^ he is dead:’ thus, a right of property by birth being trUe in regard to immovables, since the gift 
of them is forbidden; and, by analogy, the same being true of other goods, a gift of wealth other 
than immovables is permitted by the prorlsions of the law : why then should not this text be pro* 
pounded? Apprehending that objection, he says Nor is it right to connect &c.” The construction 
stated would bo requisite : but it is not a proper one ; for the stylo would be involved, if the con* 
struction connect disjoined terms. Snbbd'hinio 

ai. As for the text The father is master of the gems ^SSre.’*] Apprehending the objection, 
that, since a gift of immovables through partial affection is forbidden by the plain construction of 
two other passages of law, birth and not partition is the cause of property, he obviates it. 
Subbd'hinio 

• Vi4iiti‘*u aocordins to a aubieqiteat quotatioD (S* S5.) But Na'esda Cited by 

f y A'jrilYAW\liCYa cUed by JrMV'TA-TA'HAIfA (C. 9. , 

The name of the author U uot given with ao/ quotaUou of this text 


(C. 4. tet 



ON INHERITANCE. 


i. 

forbid • gift oi 4aanio*vabid pri^erty through favour : ihey both relate 4o im- 
movablea which have descended froia the paternal grandfather. When the 
grandfather dies, his effects become the common property of the father and sons ; 
but it i^pears from this text alone, that the gems, pearls and other movables be> 
long exclusively to the father, while the immovable estate remains common. 

Therefore property is not by birth, but by demise of the owner, or by 
partition. Accordingly [since the demise of the owner is a cause of property, 
there is no room for supposing, that a stranger could not be prevented from 
taking the effects because the property was vacant after the death of the father 
before partition. So likewise, in the case of an only son, the estate become.^ 
the property of* the son by the father’s decease ; and does not require partition. 

23. To this the answer is : It has been shown, that property is a matter of 
popular recognition ; and the right of sons and the rest, by birth, is most 
familiar to the world, as cannot be denied : but the term partition is generally 
understood to relate to effects belonging to several owners, and does not relate to 
that which appertains to another, nor to goods vacant or unowned. For the 
text of Gautama expresses “ Let ownership of wealth be taken by birth ; as 

the venerable teachers direct, "‘f 

24. Moreover the text above cited The father is master of the gems, 
" pearls &c.” (§21) is pertinent on the supposition of a proprietary right 
vested by birth. Nor is it right to affirm, that it relates to immovables which 
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the owner. 
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24. Tho 
sage before d- 
tetl (^81.) does 
imply property 
by birth. 


Slimotationd. 

« Let ownership of wealth ‘ By birth alone the heir may take the thing which 

‘ is denominated ownership of wealth : as the yencrable teachers hold.’ SubhH'hini. 

Ba'^m-bhat t'a BoUces a variation in the reading; art' ha-swAmilwAt , in the ablative case, 
instead of art'ha.swAmitwam, in the nominative. That remling is found in the DApatatwa; and 
the tost is there explained in an entirely different sense. See Jimi TA-VA'iiAifA C. 1. ^ 1». 


and 


f Not found in CauxamVi inatilatoff* 
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have descended from the paternal grandfather : since the text expresses neither 

H 

the father, nor the grandfather. ” This maxim, that the grandfather’s own 
acquisition should not be given away while a son or grandson is living, indicates 
a propiietary interest by birth. As, according to the other opinion, the precious 
stones, pearls, clothes, ornaments and other effects, though inherited from the 
grandfather, belong to the father under the special provisions of the law ; so, 
according to our opinion, the father has power, under the same text, to give 
away such effects, though acquired by his father, The^e is no difference. 

25. But the text of Yisun'u (§ 20 ), which mentions a gift of immovables 
bestowed through affection, must be interpreted as relating to property acquired 
by the father himself and given with the consent of his son and the rest : for, 
by the passages [[abovecited, as well as others not quoted,* viz. 3 " The father 

is master of the gems, pearls &c.” ($ 21), the fitness pf any other but 
immovables for an affectionate gift was certain, 

26. As for the alleged disqualification for religious duties which arc 
prescribed by the Veda, and which require for their accomplishment the use tf 
wealth, (§18) sufficient power for auch purposes is inferred from the cogency 
of the precept [which enjoins their performance], 

27. Therefore it is a settled point, that property in the paternal or ancestrej 
estate is by birth, [althougbf] the father have independent power ip the 
disposal of effects other than immovables, for indispensable acts of duty and for 
purposes prescribed by texts of law, as gifts through affection, support of the 


•C7. “ No gift or tale thould be made.’’) The close of the passage b read otherwbe by 
RiOHDNANPiNA ! “ The dissipating of the means of support b censured;” vrlttiMpi vigarhitahf 
instead of no d&nan na cha vicragak. 
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fimiUTV n&ef fraw dtitten, sad 9o forth : but be is subject to the control of his 
ion and Um rest, in ti^ard to the immovable estate, whether acquired by himself 
or hiberited from his father or other predecessor ; since it is ordained, " Though 
nnmoTables or bipeds hare been acquired by a man himself, a gift or sale of 
ftem should not be made without conveamg all the sons. They, who are 
horn, and they who are yet nnbegotien, suid they who are still in the womh> 
neqnire the means of support, no gift or sale should, therefore, be made.”* 

28. An exception to it follows; ” Even a single individual may conclude 
a donation, moflgage, or sale, of immovable prroperty, during a season of 
distress, for the sake of the family,, luad especially for pious purposes. ”f 

The meaning of that text is this : while the sons and grandsons are 
minors, and incapable of giving their consent to a gift and the like ; or while 
brothers are so and continue unsepacated ; even one person, who is capable, may 
conclude a gift, hypothecation, or sale, of immovable property, if a calamity 
affecting the whole family require it, or the support of the family render it 
necessary, or indispeiMable duties, such as the obsequies of the father or the 
like, make it unavoidable.. 

30 . The following p a ss a ge ** Sepsumted kinsmen, as those who are unsepa- 
xated, are equal in respect of immovables ; for one has not power over the whole, 
to make a gift, sale or niortgage;”J must be thus interpreted; ' among 

* unseparated kinsmen, the consent of all is indispensably requisite, because no 

* one is fitily empowered to makran alieoatioE^ since the estate is in common ;' 
but, among, separated kindred, the consent of all tends to tbe facility of the 
transaction, by obviating any future doubt, whether they be separate or united : 
it is not reqoired, oo account of any want of suificient power, in the single 
owner; Mid the transaction ia eoasequantly valid even without the consent of 
•qnanated kinsmen. 
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SI. In the text, which expresses, that “ Land pastes by six formalities; 
by consent of townsmen, of kinsmen, of neighbours, and of heirs, and by gift 
of gold and of water;”* consent of townsmen is ^required for the publicity 
of the transaction, since it is provided, that " Acceptance of a gift, especially of 
" land, should be publick:”f but the contract is not invalid without their 
consent. The approbation of neighbours serves to obviate any dispute concern- 
ing the boundary. The use of the consent of kinsmen and of heirs has been 
explained. 

33. By gift of gold and of water.]] Since the sale of immovables is for- 
bidden ("In regard to the immovable estate, sale is not allowed; it may be 
mortgaged by consent of parties interested and since donation is praised 
{ " Both he who accepts land, and he who gives it, are performers of a holy 
deed, and shall go to a region of bliss ;”f) if a sale must be made, it should 
be conducted, for the transfer of immovable property, in the form of a gift, 
delivering with it gold and water (]to ratify the donation. J 

S3. In respect of the right by birth, to the estate paternal or ancestreh 
we shall mention a distinction under a subsequent text. ( Section 5 $ 3. ) 


SECTION IL 


Partiiion equable or unequal. ~^Fowr periods of partition.-— Provision for 

wives.— Exclusion of a son who has a competence. 

1 . At what time, by whom, and how, partition may be made, will be 
next considered. Explaining those points, the author says, When the father 
" makes a partition, let him separate his sons [from himself] at his pleasure^ 

The author of this pattoge le not named. i This j^Miage also it ■■nnymom. 

The origin of thii quotation liAcwiie Am BOtiyeett found. 4^ ' 



•fccf- «• ON INHERITANCE. 

" and either [dwmisB] the eldest with the best share, or [if he choose] all 
majbe equal sharers.”* 

3. When a father wishes to make a partition, he may at his pleasure sepa- 
rate his children from himself, whether one, two or more sons. 

3. No rule being suggested ( for the will is unrestrained, ) the author adds, 
by way of restriction, ” he may separate ( for this term is again understood) 
” the eldest with the best share,” the middlemost vyiih a middle share, and 
the youngCBt with the worst share, 

4. This distribution of best and other portions is propounded by Menu. 
The portion deducted for the eldest is the twentieth part of the heritage, with 

fhe best of all the chattels ; for the middlemost^ half ef that ; for the yoangest, 
a quarter of it."^ 

6. The term either'* (§ 1 ) is relative to the subsequent alternative or 
all may be equal sharers.’* That is^ all^ namely the eldest and therest^ should 
be made partakers of equal portions. 

6. This unequal distribution supposes property by himself acquired. But, 
if the wealth descended to him from his father, an unequal partition at his 
pleasure is not proper : for equal ownership will be declared. 

7. One period of partition is when the father desires separation, as express- 
ed in the text " When the father makes a partition.”(^l ) Another period is 


% Separate his children*’] Make them diitinct aad sercra) by giring to them shares of the 
iahcritance. Ba'lam-buat t'a. 

7. One period of partition is when the father dc fires separation.] There arc four periods of 
partition. One is, while the father lires, if he desire partition. Another is, when the mother ceases 
be capable of bearing issue, and the father is not desirous of Fexuai intercourse and is indiiferout 
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SftmotatM. 

to wealth ; if his sons then require partition, though he do not wish it. Again another period iS| 
while the mother Is yet capable of bearing issue, and the father, though mot eoneentuig to partition, it 
old, or addicted to Ticlous courses, or afflicted with an incurable disease; If the sons then desire par* 
tition. The laet period is, after the decease of the father. .VisVBTs'wAnA in the Madana^Pdrijdta* 

There are four periods of partitum in the case of wealth mc^utred by the father, 
in the Sub6<thini. 

Four periods of partition among tons hare been stated by (he anthor (1 
which are compendiously exhibited in*a twofold dirisioa by the oontempiatife eaiitt (YA JHTAwaa. 
CYA.) Hare, three cases may occur under that of distribution during the life of the father: viz. 
with, or without, his desire for separation ; the case of his not deii g i n g It being also twofold ; 
Yb. 1st, when the mother has ceased to be capable of bearing childreii and the father is disinclined to* 
pleasure &c. 9d, when the mother is not incapable of bearing, issue, bat the father is disqualified* 
by vicious habits or the like. Sub6d*hini» 

The doctrine of the eastern writers [Jim’*Ta*TA'WANA fte.] who maintain, that two periods 
only are admissible, the YoJition of the fiUher and hit and net any third period;! anch 

that the text, relative to the mover's incapacity for bearing more iasna, esfoeda tho estaka aC tha^ 
paternal grandfa6ier or other ancestor ; is related. BA'mAii*mw4TVA. 

We hold, that white the father survives oad ia worthy of vataMisg mocontroltai power, Mo wflF 
alone it the caaso of parlitien. If he bo nmworHiy of Miak poem, in oons etom o o of degfadaliov 


while the fhther lires, bat is indilfereat to wealth mad disincliaed to pleasure, and 
the mother is incapable of bearing more sons ; at which time a partition n admts- 
sible, at the option of sons, against the father's wish ; as is shown by Na^beda^ 
who premises partition subsequent to the- demise of both parents Let sons re«^ 
gularly divide the wealth when the father is dead ;"♦) and adds Of when the 
mother is past child-bearing and the sisters are married, or when the father’s 
sensual passions are extingui8hed.*’f Here the words " let som regularly divide 
the wealth'^ are understood. Gautama likewise, having said After the demise 
of the father, let sons share his estate states a second period, " Or when the 
motlier is paat child bearing;” {{ and a third, While the father lives, if he de- 
sire separation. ”§ So, while the mother is capable of bearing more issue, a par« 
tition is admissible by the choice of the sons, though the father be unwilling, if 


• Na^aiua, is. a 
, ta a 


VA^aanA, IS. a 
Gavtama^ 88. a 


See 
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tBCT. IX. 


QN INHERITANCE, 


he be addicted to vice or aflUcted with a lasting disease. That S'ano'ha declares : 

Partition of inheritance takes place without the father’s wish, if he be old, 
disturbed in intellect, or diseased.”* 

8. Two sorts of partition at the pleasure of the father have been stated ; 
namely, equal and unequal. The author adds a particular rule in the case of 
equal partition; " If he make the allotments equal, his wives, to whom no 
“ separate property has been given by the husband or the father-in-law, must be 

rendered partakers of like portions. ”f 

9. When the father, by his own choice, makes all his sons partakers of 
equal portions, his wives, to whom peculiar property had not been given by their 
husband or by their father-in-law, must be made participant of shares equal to 
those of sons. But, if separate property have been given to a woman, the au- 
thor subsequently directs half a share to be allotted to her : Or if any had 
" been given, let him assign the half.”* 

#r of retirement from the world, or the Hke, the son’f will if Hkewise a cause of partition. Bnt^ 
in the case of his demise, the successor’s own choice is of course the reason. By this mode, the 
periods are three. Else there must be great confusion, in the uncertainty of subject and accident^ 
if many reasons, as extinction of worldly propensities and so forth, must be established colleetirely 
and alternatirely. Thus the mention of certain reasons in some texts, and the omission of them In 
others, are suitable: for the extinction of the ccmporal alTections, and the other assigned reasons. 
Indicate the single circumstance of the father’s want of uncontrolled power ; since it is easy to esta* 
blish that single foundation of the texts. Virarmtripdaya. 

JVhen the father^ t passions are extinguished,'} JiuvWh^Yk'nAVJL^a reading of the passage 
is different : and there are other Tariations of this text. See note on Jjmu'ta-va^iiana Ch. 1. § 35. 

Pariiiion of inheritance takes pitsce without thefatherU wish,} A text of a contrary import 
is cited from the same author, by JiMO'TA-rA'aAivA. See note cm Jimu ta-ta'hama. C. 1. ^ 45. 

9. The author subse^uentijf directs half a share,} This and the passage cited may be supposed 
to bear tefereooe to a passage which occurs near the close of the head of inheritance (C. %, Sect. 11* 
54.) : but the quotation is not exact, and the text relates to a different subject. 

Cited at A pMttfe of HA*'alTA intbe TyseeAi^nr t Ya'jayauaacxa, 8. U(L 

Vide infta. C* 2 . Sect, it* ^ 54, 
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mat. 


10. But, if fa« ' gi^e thtt soporiottr lUlutinoot to the eldest «0tt> ftiid dutrH 
bote similar unequal shares to the vest, his Vrives do not talte such portioM, but 
receive equal shares of the aggregate from ^srliich the «oa% deductions have bees 
subtracted, besides their own appropriate deduction specified hy Af&8TAHB4 : 

The furniture in the house and her omameuts are the wife's {[property]."* 

11. To the alternative hefore stated ( § 1 ) the author propounds an excepti- 
on: " The separation of one, who is able to support himself and is not desirous 
“ of participation, may be completed by giving him some trifle. ”f 


To one who is himself able to earn wealth, and who is not desirous of 
sharing his father’s goods, any thing whatsoever, though not valuable, may be 
given, and the separation or division may be thus completed by the father; so 
tliat the children, or other heirs, of that son, majhareno future claim of inheri- 
tance. 

a 

13. The distribution of greater and less shares has been shown (§*•)• 
To forbid, in such case, an unequal partition made in any other mode than that 
which renders the distribution uneven by means of deductions, «uch as are 
directed by the law, the author adds " A legal distribution, made by the father 
" among sons separated with greater or less shares, is pronounced valid. 

14. When the distribution of more or less among sons separated by an une- 
qual partition is legal, or such as ordained by the law ; then that divUioa. made 


Slnnotationfi. 

10 ne furniture in the hou,e The chairs, and the earthen and stone nteasils, and the 

ornament* worn by her, arc the wife*, deducted allotment HauAnarvat say. the furniUre, a. 

well as the car, U the father's j and the ornaments are the wife’s. Ba Laa-BHav » a. 

13 In any other mode.-] The commentator Ba aaii.aHatVa prefers another reading, y 

,-i.tra ‘ not according to !aW insteml of anyaVhi ‘ to «.y other mode.' 


• Vidf InTrx. Rect. 8. S «. 
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1NHSRITAKC&^ 


bj the father, is completelj made, and cannot be afterwardi let aaide: ai is 
declared bj Mbko and the rest. Else it faili, though made bj the father. 
Such is the meaning ; and in like manner, Na'sEifi declares “^|lJ(ather, who is 
afflicted with disease, or influenced bj wrath, or whose mind is engrossed by a 
beloved object, or who acts otherwise than the law permits, has no power in the 
distribution of the estate/'* 


SECTION IIL 


Fariition afttr the Father' e deccate. 

1. The author next propounds another period of partition, other persons as 
making it, and a rule respecting the mode. " Let sons divide equally both the 
r effects and the debts, after |^tbe demise ofQ their two parent8.”f 

2. After their two parents.] After the demise of the father and mother : 
here the period of the distribution is shown. The sons.] The persons, who 
make the distribution, are thus indicated. Equably.] A rule respecting the 
mode is by this declared : in equal shares only should they divide the effects 
and debts. 

3. But Menu, having premised " partition after the death of the father 
and the mother, and having declared " The eldest brother may take the 
patrimony entire, and the rest may live under him as under their father has 
exhibited a distribution with deductions, among brethren separating after the 
death of their father and mother : '' The portion deducted for tlic eldest is the 
twentieth part of the heritage with the best of all the chattels ; for the middle* 

IS. la V TA'jiivAivAtcTA, s. iia } Mniv,s. m. MKHV, 
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most, Balf of tli*t r for the pvtffgmt, ^ ^atAa oi it.*’' TIw IwtOtie^ pait 
of the whole ftmoant of the property [to- he divMed^f } and the beat of th* 
chattels^ 0 iusy|ia.given [by way of ded(kcti<Ht|3 to the eldest ; half of that, or 
a fortieth pari, and a middling chattel, should he allotted to the middlemost ; 
and a quarter of it, or the eightieth part, with the worst chattel, to the youDg* 
est. He has also directed an unequal partition, but without deductions, 
brethren separating after their parents’ decease ; allotting two shares to the el> 
dest, one and a half to the next born, and one apiece to the younger brothers : 
" If a deduction be thus made, let equal shares of the residue be allotted : but,, 
if there be no deduction, the shares must be distributed in this manner ; let the 
eldest have double share, and the next born a share and a half, and the younger 
sons each a share : thus is the law settled.” |} The author himself $ has sanc- 
tioned an unequal distribution when a division is made during the fathra’s lifetime 
( ” Let him either dismiss the eldest with the best share &c.”f ) Hence an une- 
qual partition is admissible in every period. How then is a restriction introduced, 
requiring that sons should divide only equal shares ? 


4 , Anirero 


Unequal dlsfrl- 
biUion is dis- 
iiaed } 


through po^m- 
laur prcjudici* ; 

]ikv the «luu;;h- 


4. The question is thus answered : True, this unequal partition is found in 
the sacred ordinances;^ but it must not be practised, because it is abhorred by the 
world ; since that is forbidden by the maxim " I^actise not that which is legal, 
but is abhorred by the world, [for**] it secures not celestial bliss : "f f as the 
practice [of offering bulls3 is shunned, on account of popular prejudice, notwith- 
standing the ii\junction ” Offer to a venerable priest a bull or a large 


4. As the slaying of a cotb is for the same reason disused."] This is s Tcry reatarkable 
admission oC the former jire? alencc of a practice, which is now held in the greatest abhorrence. 


* Mrnv, 9, 112 . i BA'’LAM-BBAt'V'A. Ibid. | 9. 116— in. 

S YA'jMYAWUiCYA. t vide Sect. 2. ^ 1. ♦* SubptTklnt 

ii A passage of Y a'jnyawalcya, acoording totbe quotation of Mitra iiib’'aA hi the ytrandirdda^t but ascribed* 
to Menu in B A"LAM-tiHAY’T'A*t oonunentaqr. It has not, bosreveTt been found either in or in Y a'jm yawais^ 

CY A*s inMtitutes. 

U This alio U a patiagc of Ya^^myavaiscya, accordhig to Mitea jus'aa’s quotation i but baa not been fannd l» 
tittttei of that author* 



MBCti 


•11 IKIIEltItAlfOK. 


IwdiW-tlio of » cow is for the Mune raoson dtiusefd» noiwillniaidiiig tho 

precept Slajr a barren cow as a yictim consecrated to Mitea and 


5. It is expressly declared^ " As the duty of an appointment []to raise up 
seed to another^J and as the slaying^ of a cow for a victim, are ^sused, so is par- 
tition with deductimis [in ftivour of elder brother83.*’'t‘ 

6. Atastamba also, having delivered his own opinion, " A father, making 
a partition in his life time, should distribute the heritage equally among his 
sons;’’ and having stated, as the doctrine of some, the eldcst’s succession to 
the whole estate ( " Some hold, ttiat the eldest is heir ) and having exhibited, 
as the notion of others, a distribution with deductions (" In some countries, the 
gold> the black kine^ and the black produce of the earthy belong to the eldest 
son ; the car appertains to the father ; and the furniture in the house and her 
ornaments are the wife’s as also the property [received by her] from kins- 
men: so* some maintain;”) has expressly forbid^ it as conlrai^y to the law; 
and has himself explained its inconsistency with the sacred codes ; It is record- 


SlnnotationSo 

5, T%e duty of an appoinfinent.^ So the term Cntydga-dherma) is hero interpreted by the 
author of the Vtramitrbdaya, But it b explained in the Stibbdhinij as intending the injunction of 
an observance, such as the oficriug of a bull ^c. 

6. In some countries the gold ^c.] The sense ortbc text is this : In certain countries, tho 
gold, the black kine, the black produce of earth, as Mdsha\ and other darhr-coluured grain, or at 
black iron, (for so some interpret the word.;) appertaio to the eldest son ; the car, and the funiituro 
in the house, or utensils such as, stools and the like, belong to tho father ;j| the jewels worn by her 
are the wife’s, as welt as property which she has received from the father and other kinsmen. Such 
respectively are tho portions of the eldest son, of the father, and of his wife. Subbdhini ; and 
Uahaoatta cited by Ba^lau-suat t'a. 

• A paisage of the FrVftf, ai the preceding one iiof the SmrUi, according to the remark of the Subodhini and 
aAw^aBAy'T'A. 

f Smrtti^Bangrahtt at cited in Uic Viromiksiaga, if Vide wipra. Sect. 2. ^ 10. 

>^istuf. y See a dlSercat iaierpreUUoo. Sect. 2. ^ LO*. 
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ed ia scripture, witboUt distiactien, that Mem distributed bis heritage among 

I 

his sons.”* 

Therefore unequal partition^ though noticed ia codes of lavr, should not 

practised, since it is disapproved bj the world and is coatrary to scripture. 

For ibis reasoa, a restriction is ordained, that bretbrea should divide only ia 
equal shares. 

8. It has been declared^ that sons majr part the efiects after the death of 
their father and mother. The author states an exception in regard to the mo- 
ther’s separate property ; “ The daughters share the residue of their mother’s 
" property^ after payment of her debts.” 

9. Let the daughters divide their mother’s eSects remaining over and above 
the debts ; that is, the residue after the discharge of the debts contracted by flie 
mother. Hence, the purport of the preceding part of the text is, that sons 
may divide their mother’s effects, which are equal to her debts or less than their 
amount. 

10. The meaning is this: A debt, incurred by the mother, must be dis- 
charged by her sons, not by her daughters; but her daughters shall take her 
property renwinkig above her debts : and this is fit ; for by the maxim " A male 
child is procreated if the seed predominate, but a female if the woman contri- 
bute most to the foetus;” the woman’s property goes to her daughters, because 


.Among hh Ba lam.buat t'a reads pittrina “ son” in the singular; but all copies of the 

ilUacshara wA Subbd'hini, which hare been collated, exhibit the term in the plural (putribhjjoh 
** sons;”) and so does the Viramitrbdai/a, quoting this passage from the Mitdeshard, 

8. Sons map divide their mother's effects, which are equal to her debts or less.^ ’fbey maj 
talc the goods and must pay the debts. BA'LAM.cnATVA. 


• A pasxagc of the fVdfls 

+ YAVhVAWAMnCAf^es 119,^ 
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portions of her abound in her female children ; and the father’s estate goes to his 
aons, because portions of him abound in his male children. 

11. On the subject [of daughters*] a special rule is propounded by Gau- 
tama: "A woman's property goes to her daughters^ unmarried, or unpro- 
vided. "f His meaning is this: if there be competition of married and un- 
married daughters, the woman’s separate property belongs to such of them as 
are unmarried ; or, among the married, if there be competition of endowed and 
unendowed daughters, it belongs exclusively to such as are unendowed: and this 
term signifies 'destitute of wraith.’ 

12. In answer to the question, who takes the residue of the mother’s goods, 
after payment of her debts, if there be no daughter ? the author adds " And 
" the issue succeeds iu their default,”! 

13. On failure of daughters, that is, if there be none, the son, or other 
male offspring, shall take the goods. This, which was right under the first part 
of the text (" Let sens divide equally both the effects and the debts ;”§) is here 
expressly declared for the sake of greater perspicuity. 


11 . Unmarried oft unprovided.] The text is explained oUierwisc by Ji'mc ta-va'iuna 
(C. 4 . Sent. 2 . ^ 13 . and 23 .) 

Married and unmarried,^ Married signifies espoused; unmarried, maiden. SubiKphinU 
Endowed and unendowed*’] Endowed signifies sappiliad with wealth; unendowed^ unAiriiishcd 
property. Ba'lam-biiat't a. 

Ba'aam-bbai^i^a. Gavtama, S8. 22. VaVnyawauya, 2. Vide B 
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SECTION IV 


Effects not liable to Partition, 


1, Tlie author explains what may not be divided " Whatever else is ac- 
“ quired by the coparcener himself, without detriment to the father’s estate, as 

a present from a friend, or a gift at nuptials, does not appertain to the coheirs. 

Nor shall lie, wbo recovers hereditary property, which had been taken away, 
" give it up to the parceners : nor what has been gained by science.”* 

2. That, which had been acquired by the coparcener himself without any 
detriment to the goods of his father or mother ; or which has been received by 
him from a friend, or obtained by marriage, shall not appertain to the coheirs 
or brethren. Any property, which had descended in succession from ancestorsj 
and had been seized by others, and remained unrecovered by the father and the 

rest through inability or for any other cause, be, among the sons, who recovers 
it with the acquiescence of the rest, shall not give up to the brethren or other 
coheirs : the person recovering it shall take such property, 

S. If it be land, he takes the fourth part, and the remainder is equally 
shared among all the brethren. So Sanc’hx ordains Land, []inherited3 in 
regular succession, but which had been formerly lost and which a single [heirj 
shall recover solely by his own labour, the rest may divide according to theic 
due allotments, having first given him a fourth part.”^ 


• 8. US— UO;. 
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4f. In regular succession. Here the word *' inherited” must be under- 
stood. 

5, He need not give up to the coheirs^ what has been gained by him, 
through science, by reading the scriptures or by expounding their meaning : the 
acquirer shall retain such gains. 

6. Here the phrase ” any thing acquired by himself, without detriment 
" to the father’s estate/’ must be every where understood ; and it is thus con- 
nected with each member of the sentence; what is obtained from a friend, with- 
out detriment to the paternal estate; what is received in marriage, without waste 
of the patrimony ; what is redeemed, of the hereditary estate, without expen- 
diture of ancestrel property ; what is gained by science, without use of the 
father’s goods. Consequently, what is obtained from a friend, as Ihe return of 
an obligation conferred at the charge of the patrimony ; what is received at a 
marriage concluded in the form termed Asura or the like; what is recovered, 
of the hereditary estate, by the expenditure of the father’s goods ; what is ear- 
ned by science acquired at the expense of ancestrel wealth ; all that must be 
shared with the whole of the brethren and with the father. 

7. Thus, since the phrase ** without detriment to the father's estate” is in 


9[pnotBtion& 

4* Inherited muxt be understood,’] Tho author supplies the deficiency in the text cited by 
him. The words in succession’’ are in the text; inherited” must be understood to complete 
the sense. Subocthini, 

6. Any thing acquired by himself.] Here, according to Ba^lam-bjiat t aN remark, either a 
different reading is proposed f for anyat^) or an interpretation of the words of the text, 

whaterer else (anyat)'' being explained by (cinchit) * any thing.’ 

It is connected with every other member of (he sentence.] More is implied ; for the same 
plirase is understood in every instance, stated in other codes, of acquisitions exempt from partition. 

Subbdhini. 

In ihe form termed A'sura.] For, at such a marriage, wealth is received from the bridegroom 
|>y the father or kinsmen of the bride. See Menu, 3. 3U 

7. Thus since the phrase A different reading is noticed by Ba lam*BSAT t a Not 
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evetry place understood ; what is obtained by simple acceptance, without waste 
of the patrimony, is liable to partition. But, if that were not understood with 
every member of the text, presents from a friend, a dowry received at a marriage, 
and other particular acquisitions, need not have been specified. 
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AMAt on the 
f aiua of science. 


8. But, it is alleged, the enumeration of amicable gifts and similar acqui- 
sitions is pertinent, as showing, that such gains are exempt from partition, though 
obtained at the expense of the patrimony. Were it so, this would be inconsis- 
tent with the received practice of unerring persons, and would contradict a pas- 
sage of Na'reda : “ He, who maintains the family of a brother studying 

science, shall take, be he ever so ignorant, a share of the wealth gained by 
science. "* Moreover the definition of wealth, not participable, which is gained 


Slrauitatfora;. 

thus;*’ natathd instead of Thus*’ taVhd. It is taken as a distinct sentence; and Is explained as 
Intimating, that, on the other hand, amicable gifts and the like, acquired without detriment to the 
patrimony, are not liable to partition. According to this reading and interpretation, that short sen* 
tcncc belongs to the preceding paragraph. 

Ill the following .sentence there seems to be another difference of reading, in the phrase ** with* 
out waste (or with waste) of the patrimony.” But the reading, which is coimtenancod by the expo- 
sition gjTon in the SuboiThinij has been preferred. 

Since the phrase without detriment to the father^ s estate,^* J Since that portion of the text 
is applicable to amicable gifts and other acqnisitions which are specified as exempt from partition^ 
therefore, as those acquisitions made at the charge of the patrimony are liable to be shared, so any 
thing obtained by mere acceptance, not being included among such acquisitions, must be subject to 
partition, though procured without use of the paternal goods. Subbd^hint. 

8. jis showing that such gains are exempt from pariitionS\ A difference in the reading of 
this passage, bhdjputwdt (in theablatlTO case) instead hhaj^atwapa (in the dative), is mentioaed bj 
Ba LAM.Dif at^t a ; but he makes no difference in the interpretation. 

Would contradict a passage of NA R€Ddf\ Since the support of the family it there stated as a 
reason for partaking of the property, the right of participation in the gains of science is founded 
on a special cause ^ and is not a natural consequence of relation as a brother : and the gains of 
science are not naturally liable to partition, and are therefore mentioned as excepted from distribution* 


Na^xboa, 13. 10. 
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bj learning, if so propounded by Ca'tya'vana: Wealth, gained through 

science which was ac()uired from a stranger while receiving a foreign mainta^* 
nance, is termed acquisition through learning.*' 

9. Thus, if the phrase " without detriment to the father’s estate,*’ be 
taken as a separate sentence, any thing obtained by mere acceptance would be 
exempt from partition, contrary to established practice. 

10. This [^condition, that the acquisition be without detriment to the pa- 
trimony,*3 is made evident by Menu : “ What a brother has acquired by his 
labour, without using the patrimony, he need not give up to the coheirs; nor 
what has been gained by science. ”f 

11. By labour] by science, war or the like. 

12 . Is it not unnecessary to declare, that effects obtained as presents from 
friends, and other similar acquisitions made without using the patrimony, are 
exempt from partition : since there was no ground for supposing a partition of 
them ? That what is acquired, belongs to the acquirer, and to no other person, 
is well known ; but a denial implies the possible supposition of the contrary. 

13. Here a certain writer thus states grounds for supposing a partition. 
By interpreting the text, " After the death of the father, if the eldest brother 
acquire any wealth, a share of that belongs to the younger brothers ; provided 
they have duly cultivated science in this manner, ' if the eldest, youngest 

* or middlemost, acquire property before or after the death of the father, a share 

* shall accrue to the rest, whether younger or elder;’ grounds do exist for 
supposing friendly presents and the like to be liable to partition, whether or not 
the father be living : that is accordingly denied. 


t Mshd, S. SOS. Th« clow of thi> pun|« ii read diffcicBtlx \>j CobLii'cA'Bn^T'x'A, Ji'ku'iwa'basa to 
Sec Ji'mcTta-ta^hara, Cli. 6. Sect. 1 
9. 
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] 4. The argument is erroneous : since there is not here a denial of what 
might be supposed ; but the text is a recital of that which was demonstrative]/ 
true : for most texts^ cited under this head, are mere recitals of that which is 
notorious to the world. 

15. Or you may be satisfied with considering it as an exception to what is 
suggested by another passage, " All the brethren shall be equal sharers of that 
which is acquired by them in concert:"* and it is therefore a mere errour to 
deduce the suggestion from an indefinite import of the word " eldest" in the 
text before cited 13). That passage must be interpreted as an exception to 
the general doctrine, deduced from texts concerning friendly gifts and the rest, 
that they are exempt from partition, both before the father’s death and after his 
demise. 

16. Other things exempt from partition, have been enumerated by Memo ; 
'' Clothes, vehicles, ornaments, prepared food, women, sacrifices and pious 
acts, as well as the common way, are declared not liable to distribution. "f 

17. Clothes, which have been worn, must not be divided. What is used 
by each person, belongs exclusively to him ; and what bad been worn by the 
father, must be given by brethren parting after the father’s decease, to the 
person who partakes of food at his obsequies; as directed by YrIhaspati ; 
" The clothes and ornaments, the bed and similar furniture, appertaining to the 
father, as well as his vehicle and the like, should be given, after perfuming them 
with fragrant drugs and wreaths of flowers, to the person who partakes of the 
funeral repast." 3ut new clothes are subject to distribution. 

18. Vehiclesj The carriages, as horses, litters or the like. Here also, that, 
on which each person rides, belongs exclusively to him. But the father’s must 
be disposed of as directed in regard to his clothes. If the horses or the like be 


* VAlfiAiVATi cited iaUie JUlnJcMra, 


f Uehv, 9. 819. 
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numerous, they must lie distributed among coheirs who live by the sale of them. 
If they cannot be divided, the number being unequal, they belong to the eldest 
brother : as ordained by Menu i Let them never divide a single goat or sheep, 
4)T a single beast with uncloven hoofs : a single goat or sheep belongs to the first 
born/'* 


19. The ornaments worn by each person are exclusively his. But what 
has not been used, is common and liable to partition. Such ornaments, as arc 
worn by women during the life of their husband, the heirs of the husband shall 
not divide among themselves : they, who do so, arc degraded from their tribe/'f 
It appears from the condition here specified (‘‘ such ornaments as are worn,’") 
that those, which are not worn, may be divided. 

20. Prepared food, as boiled rice, sweet cakes and the like, must be 
similarly exempted from partition. Such food is to be consumed according to 
circumstances. 

21. Water, or a reservoir of it, as a well or the like, being unequal [to 
the allotment of shares,] must not be distributed by means of the value; but U 
to be used [by the coheirs] by turns. 

Sxmatatme^ 

18. The number being unequal.^ Inequality here signifies insuliiciency for shares ; not 
imparity of number. And this is fit. Suppose three horses and three sons: since the number is 
adequate to the aliotment of shares, the horses may be divided. Suppose four horses and either 
three or five sons ; since the horses do not answer to the number of coheirs, and cannot be distri- 
buted into shares in their kind, and since a distribution by mean.s of the value is forbidden, and thtS 
cattle is directed to be given to the eldest brother, the horses may be divided so far as they are 
adequate to Uie sharesi and the surplus shall be given to the oldest. Througliout this title, imparity 
must be so understood. Subbd'hini* 

21. Being unequal*'} It is thus hinted, that, if the number be adequate, partition takes place* 
Ba'lam-bhatVa. 
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The vomen or female sfaves, being unequal [in uunAer, fflf the share*,] 
mutt not be divided by the value, but should be employed in labour [for the 
coheirs] alternately. But women ( adulteresses or others ) kept in- concubinage 
by the father, must not be shared by the sons* though equal i» number : for the 
text of Gautama forbids it. “No partition is allowed in the case of women 
connected [with the father or with one of the coheirs]."* 

23. The term yogaeshtina is a conjunctive compound" resolvabre into 
yoga and eshema. By the word yoga is signified a cause of obtaining some- 
thing not already obtained : that is, a sacrificial act to be performed with fire 
consecrated according to the Fe da and the faw. By the term cahema is deno^ 
ted an auspicious act which becomes the means of conservation of what hu been 
obtained : such is the making of a pool or a garden, or the giving of alnu else- 
where than at the altar. Both these, though appertaining, to the father, or 
though accomplished at the charge of the patrimony, are indivisible; as Lavga'- 

\ t 

CBui declares. “ The learned have named a conservatory act eshema, and a 
sacrificial one^oga; both are pronounced indivisibles and so ace- the bed and 
the chair." 

I 

24. Some bold, that by the compound term yoga-eshe ma, those, who 

cfiect sacrificial and conservatory acts and eshema), are intended, as the 

king’s counsellors, the stipendiary priests, and the rest. Others say, weapons, 
cowtails, parasols, shoes and similar things are meant. 

Slnnotattoiui. 

t. “ Women Enjoyed, or kept in eencitblmge. 

Female slares, being taken for enjoyment by any one of the brethren^ or coheirs^ belong 
clttsWely to him. Haradatta on Gautama. 

$4. Some ho/c/.] The interpretation, giren by and the Caipaiaru^ Is itated 

Ba'lam.bkatVa. 
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25. The eoinmott way, or road of ingress and egress and from the house, 
garden, oe the lihe, is aJso indivisible. 


. The 

noil Way It 1 ^ 

divitible.. 


26. The excTusion of land from partition, as stated by Us'awas, ( " Sacri- 
ficial gains, land, written docvments, prepared food", water, and women, are 
iadivisible among kinsmen even to the thousandth degree;”) bears reference 
to sons of a Brahman a by women of the nHlit'ary and other inferiour tribes ^ for 
it is ordained [by VrThaspati Q '' Land, obtained by acceptance of donation, 
must not be given to the son of a Cshatriya or other wife of inferiour tribe : 
even though his father give it to him, the son of the Brdhman't may resume it, 
'When bis father is dead.”* 

27. Sacrificial gains^ acquired by officiating at religious eeremonies. 

28'. What iv obtained through the facer's ffivoiir, will be tuhseqnenifj 
declared exempt from partition, f ' The siippositimi, that any thfaig, aequired by 
transgressing restrictions regarding the mode of acquisition, is indivisible, has 

a* 

been already refuted. 

29. It is settled, that whatever is acquired at the charge of the patrimony, 

IS subject to partition. But the acquirer shall, in such a case, have a double 

share, by the text of Vasi8ht'’ua. " He, among them, who has made an acquisi- 

• ^ 

tion, may take a double portion of it.”$ 

30. The author propounds an exception to that maxim. " But, if the 
common stock be improved, an equal division is ordained.” || 

31. Among unseparated bretlireii, if the common stock be improved or 


« A text of 

COD* 

oemiDi: landt 


i« reitricted fo 

the case of in* 
foriour ioiui 


TI. 
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the text 
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Id> fieterit 
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». Thf 
rcr has a double 
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been used : 
by the text of 


SO. Not how- 
ever, where the 


. 91 . 

of 


. lUy among them.l Among tibe brethren. Subod'hini. 


* This is a pasiaire of ValiBAa?ATi, according to the remark of Ba'lam-bu%t't'a ; and it is cited as such hf 

JianfTA-TA'HAItA, C. 0. ^ 

i Sect.- S. i i^iS. ( Sect 1. S S 17. 42. g Ya'diiYAWALcYAt 2. 
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augmented by any one of tbem, through agriculture, commerce or similar means, 
an equal distribution nevertheless takes place ; and a double share is uot allotted 
to the acquirer. 


SECTION V. 


Equal rights of Father and Son in propertif ancestret. 


I. The distribution of the paternal estate among sons has been shown; 
the author next propounds a special rule concerning the division of the grand> 
father’s effects by grandsons. " Among grandsons by difiereut fathers, the 
allotment of shares is according to the fathers.”* 

S. Although grandsons have by birth a right in the graudfather'’s estate, 
equally with sons; still the distribution of the grandfather’s property must be 
adjusted through their fathers, and not with reference to themselves. The mean- 
ing here expressed is this : if unseparated brothers die, leaving male issue ; and 
the number of sous be unequal, one having two sons, another three, and a third 
four; the two receive a single share in right of their father, the other three 
take one share appertaining to their father, and ^hc remaining four similarly 
obtain one share due to their father. So, if some of the sons be living and some 


I. Grandsons hy different fathers,'\ Children of distinct fathers; meaning sons of brothers. 
Another reading also occurs: pramita-pitrleindm “ whose fathers are deceased,” instead of aneesu 
“ whose fathers are different.” Subinthini. 

Hv TwVm.hhat't A notices another variation of the reading, but with disapprobation; aniea- 
i'llndin. It intends the same meaning, though inaccurately expressed. 


.. 3 . 181 . 
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h&ve died leaving male issue ; the same method should be observed : the surviving 
sons take their o^n allotments, and the sons of their deceased brothers receive 

the shares of their own fathers respectively. Such is the adjustment prescribed 
by the text. 

3. If the father be alive, and separate from the grandfather, or if he have 
no brothers, a partition of the grandfather’s estate with the grandson would not 
take place ; since it has been directed, that shares shall be allotted, in right of 
the father, if he be deceased : or, admitting partition to take place, it would be 
made according to the pleasure of the father, like a distribution of his own 
acquisitions: to obviate this doubt the author says; " For the ownership of 


Slnnutateek 

S. 1/ he te deceased.] A variation in the reading and punctuation of (iio passage is noticed 
by Ba'lam.diiat't'A : ‘ vibhagb (Phrij/amane ; apitari pilrttb bhagu-calpanityuctaticut^' 

'(instuad of vibhagb n'dsti; adhri^^amani pitari pi/rltb Sfc.) “ partition would not take. ]>lace, 
« if he be living;, since it is directed that shares shall be allotted in right of the father, if he be 
“ deceased.” 

To obviate this doubt the author saysJ] If the father be alive, and separated from his own 
father, or if, being an only son with no brothers to participate with him, he be alive and not 
separated from his own father ; then, since in the first mentioned case he is separate, no participation 
of the grandson’s own father, in the grandfather’s estate, can be supposed, and thrrcforc, as well 
as because he is surviving, the grandson cannot be snpposed entitled to share the grandfather’s 
property, since the intermodiate person obstructs hU title: and, in the second case, although the 
grandson’s own father have pretensions to the property, since he is not separated, still the participa- 
tion of the grandson in his grandfather’s estate cannot be supposed, for his own father is living : 
hence no partition of the grandfather’s effects, with the grandson whose, father is living, can take 
place in any circumstances. Or, admitting that such partition may bo made, biTau.se he has a 
right by birth ; still, as the father’s superiority w apparent, (since a distribution by allotment to 
him is directed, when he is deceased; and that is more assuredly requisite, if he be living;) it 
follows, that partition takes place by the father’s choice and that a double share belongs to him, 

Subbd^hinu 

For the ownership of father and son. ^ The Calpataru and Apara'rca read ‘‘ The owner. 
;)hip of both father and son” instead of For the ownership of father and son:” dibbhe^bh 
instead of chaiva hi* 


.*1. Thr rl^ht of 

ItitlKM ^ Hon ill 
lUtlpOlt) ilMCO*- 
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father and son is the same in land^ \rhich was acquired by the grandfather^ 
" or in a corrody^ or in chattels [which belonged to him, ”3* 


4. Landj a rice field or other ground. A corrody3 So many leaves 
receivable from a plantation of betle pepper, or so many nuts from an orchard of 
areca. Chattels3 gold, silver, or other movables. 


5. Since the 
right \% equal, 
partition not 
by the father's 
clioice only i 
Bor has he a 
double share. 


5. In such property, which was acquired by the paternal graadfather>^ 
through acceptance of gifts, or by conquest or other means [as commerce, agri> 
culture, or service,f 3 the ownership of father and son is notorious : and therefore 
partition does take place. For, or because, the right is equal, or alike, therefore 
partition is not restricted to be made by tUe father’s choice; nor has he a double 
share. 


6. For the same 
misoii, the dis- 
tribution is us 
he fore stated 


6. Hence also it is ordained by the preceding text, that " the allotment of 
shares shall be according to the fathers,” ($1.) although the right be equal. 


T. othrr pai. 7 Thc first text " When the father makes a partition &c.” (Sect. 2. € I.) 

SUffCS rCCODCil- ^ \ jr / 

* * 

relates to property acquired by the father himself. So does that which ordains a 
double share : '' Let the father, making a partition, reserve two shares for him. 
8elf.”;{; The dependence of sons, as affirmed In the following passage. 
While both parents live, the control remains, even though they have arrived at 
old age;”^ must relate to effects acquired by the father or mother. Thia 
other passage, " They have not power over it ( the paternal estate ) while their 
parents live;” || must also be referred to the same subject. 


4. Betle pepper.] Piper betle. Linn. Betle leaf. 
jirectt.] Areca Faufel. Gobbt. Betle-nut. 


• Ya'j»TAWAI,CTA. *. I«. + BA'i.AM-BHAt'y’A. t NA'RBItA, IS. IS. 

S The remainder of this hBt not been found \ not U Uie text cited in other oofflPilBtioni. 

McribcH it to M RNti I but it ii not found in hit imtitutes* 

I Msbo, 9. ie04. 
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8. Tbus^ while the mother is capable of bearing more sons, and the father 
retains his worldly affections and does not desire partition, a distribution of the 
grandfather’s estate does nevertheless take place by the will of the son* 

9. So likewise, the grandson has a right of prohibition, if his unseparated 
father is making a donation, or a sale, of effects inherited from the grandfather : 
but he has no right of interference, if the effects were acquired by the father. 
On the contrary, he must acquiesce, because he is dependant. 

10. Consequently the difference is this ; although he have a right by birth 
in his father’s and in his grandfather’s property ; still, since he is dependant on 
his father in regard to the paternal estate, and since the father has a predominant 
interest as it was acquired by himself, the son must acquiesce in the father’s dis- 
posal of his ovrn acquired property : but, since both have indiscriminately a right 
in the grandfather’s estate, the son has a power of interdiction (]if the father be 
dissipating the property.«J 

I 

11. Menu likewise shows, that the father, however reluctant, must divide 
with his sons, at their pleasure, the effects acquired by the paternal grandfather ; 

declaring, as be does ('^If the father recover paternal wealth not recovered by 
his coheirs, he shall not, uifless willing, share it with his sons ; for in fact it 
was acquired by him:”)f that, if the father recover property, which had been 
acquired by an ancestor, and taken away by a stranger, but not redeemed by the 
grandfather, he need not himself share it, against his inclination, with bis sons; 
any more than he need give up his own acquisitions. 
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Jtights of a posfhumons son and of one Vorn after the partition. 


1. A ion, born 
after partition* 
ii entitled to 
share : 
conformably 
nr i til the text of 
Y a'jN VAWAl^ 
CYK, 

% He takes the 

allotments of 
his father 
luotiicr. 


1. How shall a share be allotted to a son 'born subsequently to a partition 
of the estate? The author replies "When the sons have been separated^ one 
" who is ^afterwards]] bom of a woman equal In class^ shares the distribution.*'* 

2. The sons being separated from their -father^ one, who shall be afterwards 
born of a wife equal in class, shall share the distribution. What is distributed, 
is distributioo, meaning the allotments of the father and mother: he shares that ; 
in other words, he obtains after []the demise of f ] his parents, both their por* 
tlons : his mother’s portion, however, only if there be no daughter ; for it is de- 
clared that Daughters share the residue of their mother's property, after pay- 
“ ment of her debts. "J 


S, Bom of a 
voitianof a dif- 
frrent trilKs he 
lakc.M only bin 
proper allot. 
Jiicat (Sect, ti.) 


3. But a son by a woman of a different tribe, receives merely his own 
proper share, from liis father's estate, with the whole of his mother’s propert/ 

[if there be uo daugbter.^3 


3. /t there he no daughter."} But, if there be a daughter, the son does not take his mother’s 

portion. Subbd'hinL 

S. His oxsn proper share . See Section 8. 

F, 'om his father^ estate.’] Ba lam.bhat't'a hero notices a different reading; pitryam in 
tlie accusative, for pitr^at in the ablative: and afterwards, mdtrtean raaternaV* for mdtuk 
his mother^s.^’ The sense is not materially affected by these variations* 

Y A-.inVA W ALCYA, 2 . 19S. 

Ya'jbyawaxcyai 8. 118. Vide lupra. Scot* 3. ^ 8* 


B A^L A M«BH Al^lf A* 
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4. The same rule is jwopoundcd by Mend ; A son, born after a divisioB, 
shall alone take the parental wealth."* The term parental (pitri/amj must 
be here interpreted ‘ appertaining to both father and mother;’ for it is ordained, 

that " A son, bom before partition, has no claim on the wealth of his parents ; 
nor one, begotten after it, on that of his brother. "f 

5. The meaning of the text is this : one, born previously to the distribution 
of tbe estate, has no property in the share allotted to his father and mother who 
are separated [jfroni their elder childrenj] ; nor is one, born of parents separated 
[]froin their children], a proprietor of his brother's allotment. 

6. Thus, whatever has been acquired by the father in the period subse- 

quent to partition, belongs entirely to the son born after separation. For it is so 
ordained: All the wealth, which is acquired by the father himself, who has 

made a partition with his sons, goes to the son begotten by him after the par- 
tition: those, born before it, are declared to have no right."§ 

7. But the son, born subsequently to the separation, must^ after the death 
of his father, share the goods with those who reunited themselves with the father 
after the partition : as directed by Menu ; Or he shall participate with such 
of the brethren, as are reunited with the father. || 

8. When brethren have made a partition subsequently to their father’s 
demise^ how shall a share be allotted to a son born afterwards ? The author 

4. On the wealth of his parents.’] This passage, being rend differently by JiMti TAmVA'nAJfJt 
(Ch. 7. § 5.)f who write# pitry6 parental or paternal" instead of pitrbh of both parents," 
is not less ambiguous according to that reading, than the text cited from Menu. 

b. In the share,] Ba^jlam.buat't a censures another reading, vibhdge in the dirlslon," 
for bhdgi in the share." 

9. 81S. 4 ValHASFATT. BA'LAM-BHAt't'A. 

See Jl'MU'TA-V ANKARA, Ch. 7. ^ 9. MCRU, 9. 
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VA'jaYAWAL- 

CYA. 


0. Expositfoa 
of the (ext. 


10. An equal 

share is formed 
for him, out of 
(lie allotmcnti 


es " His allotment must absolutely be made, out of the visible estate 
'' corrected for income and expenditure/'* 

9. A share allotted for one who is born after a separation of the brethren, 
which took place subsequently to the death of the father, at a time when the 
mother’s -pregnancy was not manifest, is " his allotment.'’ But whence shall 
it be taken ? The author replies, from the visible estate'”, received by the 
brethren, "corrected for income and expenditure.” Income is the daily, monthly 
or annual produce. Liquidation of debts contracted by the father, is expen- 
diture. Out of the amount of property corrected by allowing for both income 
and expenditure, a share should be taken and allotted to the [posthumous son.]] 

10. The meaning here expressed is this : Including in the several shares tlie 
income thence arisen, and subtracting the father's debts, a small part should be 


SSlnnotattonis. 

8. Ahsolutch/.l The particle va is here employed afBrmaiWcly. The meaning is, that aa 
allot incut for them should be made oaly from the Yisible estate corrected for income and expenditure, 
SubocthinL 

0, Ills allotment.'] The pronoun hi.s” refers to the son born after partition. SubuetkinL 
Corrected for income and expenditui'e.^ If agriculture or the like have been practised by 
(lie brethren with their several shares after separation, the gain is income.** The payment of tho 
lather’s debts, the support of their own families, and similar disbursements constitute expendi- 
ture.” Counting the mcome in the shares, and deducting the expenditure from the allotments, 
as tnueh as may be in each instance proper, shoiild be taken from each portion, and an allutment 
be thus adjusted for a sou born of a pregnancy which existed at the moment of the father’s decease^ 
as well a.s at the time of the fiariition, though not then manifo.^^t. Suhbd'hini, 

10. Inclndinff in the several shares ^jc.] It is the patrimony though divided, as mucli as when 
tindivided. Since then the oftsjiriiig, though )ct in the mother’s womb, is eiitilied to a share of the 
lather’s goods, as beiug his issue, (herefore that olTspring is entitled to participate in the gain arising 
out of the jiatriinony. Here again, if it be a raa^e child, he has a right to an equal share [with others 
of the saine cia«i;]. But, if a feniale child, she participates for a quarter of tho share due to a bro-» 
ther of the same rank with herself. This, which will be subsequently explained, should be here un« 
dt^rstood. Subbd'hitiL 


Ya'jkyawalcya, S. i23. 
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taken from the remainder of the shares respectively, and an allotment, equal to 

their own portions, should be thus formed for the [posthumous] son born after 
partition. 

11. This must be understood to be likewise applicable in the case of a ne- 
phew, who is born after the separation of the brethren ; the pregnancy of the bro- 
ther’s widow, who was yet childless, not having been manifest at the time of the 
partition. 

12. But, if she M ere evidently pregnant, the distribution should be made, 
after awaiting her delivery ; as Vasibut’ha directs, " Partition of heritage [takes 
place] among brothers [having waited] until the delivery of such of the women, 
as are childless [but pregnant].”* This text should be interpreted, ‘ having 
* waited until the delivery of the women who arc pregnant.' 


9[nnotatioit& 


11. Who teas childless,^ This is according to the reading and interpretation followed by 

Ba"la.m-bhat't A. He uoliccs, however, another reading, ( aproja^y a iustcfid of aprajasi^) which 

connects tlie epithet of childless’’ with the brother. 

5. Such of the toomen as are childless but pregnant,^ Va^cuespati-mis'ra connects the 

women” (or ^ wires’) with the term brothers.” The Calpaiaru^ and other compilalions, 

also understand the wives of brothers to be meant; but, in the Smrlfi-chandricd^ the pa.s.sage is 

1 

interpreted as relating to the w idows of the father. All concur in explaining it as meant of prcgiiaut 


widows. 

This text should he intcrprcted.'\ The most natural construction of the original text is ‘ Par- 
* tition of heritage is among brothers and women who are childless; until the birth of issue.’ Tlic 
authors of the and follow that interpretation, and conclude that ^ a shire 

‘ should bo set apart for the widow who is likely to have issue (being supposed j)regnant): and, 

^ when she is delivered, the share is assigned to her son, if she bear male issue; but, if a son be not 
^ born, the share goes to the brethren, and the woman shall have a maintenance.* The author of the 

acknow ledges that to be the natural coii.struction of the w’ords ; but rejects the 
consequent interpretation, because it contains a roiitradietion, and because widow s arc not entitled to 
participate as heirs. He expounds the text, nearly as it is explained in the Milueshard, viz. ‘ Among 


* The fir^t part ot t}»is ]»assag;c corresponds with a text of V abisui’iia’s iastitutes [17. ItG.) ; bui the jft'jucl of it h 
not to be fuuud iu that work. 
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13. Preients of 
parents to their 
citildrcn are in- 
contestable { 


accord inf to 
Y \'JNYAWA1/- 

CYA. 




13. It ba$ been stated, that the son, botn after partition, takes tbe whole of 
his father's goods and of his mother’s.* But if the father, or the mother, affec- 
tionately bestow ornaments or other presents on a separated son,, that gift must, 
not be resisted by the son bom after partition ; or, if actually given, must not be 
resumed. So the author declares : ** But efiect8> whicb have been given by the 
“ father, or by the mother, belong to him on whom they were bestowed.’ 


14. Whether 
fiven after a di- 


14. What is given (whether ornaments or other effects,) by the father and 
by the mother, being separated from their children, to a son already sepa- 
rated, belongs exclusively to him ; and does not become the property of the sou 
born after the partition. 


15. Or befbre 
it. 


15. By parity of reason, what was given to any one, before the separation, 
appertains solely to him. 


16. This equal- 
ly holds good 
uIkmi flu* sepa- 
r.’itt'd sofiti urc 

tJte 


16. So, among brethren, dividing tbe allotment of their parents who were 
separated from them, after the demise of those parents, (as may be done by the 
brothers, if there be no son born subsequently to the original partition;) what 
had been given by the father and mother to each of them, belongs severally to 
each, and is shared by no other. This must be understood. 


9Lnnofstwm. 

* brothers^ who hare continued to lire together, until the delivery of the childless but pregnant 
^ widow, partition of lieritago takes place after the birth of the issue, when its tex Is known; and 
^ does not take place immediately after the obsequies.’ Vis we s'wara^buatVa, in the 
Pdrfjdtaj exhibits a similar intcrjirctation : ^ Partition takes place i^ter awaiting the ddivery of 
^ widows who are eridently pregnant.’ 


Vide supra. ^ 1. — ^ 7 


f YaVnyawaxcya, 9. 194. 
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SECTION VIL 


Shate$ ^ibtted provide for widowe and for the nuptiaU of unmarried 

^The initiation of uninitiated brothers defrayed out 

of the joint funds^ 

When a distribution is made during the life of the father, the partici- 
pation of his wives, equally with his sons, has been directed. ( If he make the 
" allotments equal, his wives must be rendered partakers of like portions.”*) 
The author now proceeds to declare their equal participation, when the separa- 
tion takes place after the demise of the father ; " Of heirs dividing after the 

death of the father, let the mother also take an equal share. ”f 

3. Of heirs separating after the decease of the father, the mother shall 

take a share equal to that of a son ; provided no separate property bad been 

given to her. But, if any had been received by her, she is entitled to half a 
share, as will be explained..]^ 

3. If any of the brethren be uninitiated, when the father dies, who is com- 
petent to complete their initiation ? The author replies: “Uninitiated brothers 


3nnatBtion£:* 

f. Providdd no feparate property had been given,’] Peculiar property of a woman (StrU 
d*hana.) Vide C. 2. Sect. 11. § t. 

3. Initiation,] Sansedra ; a succMfion of religious rites commencing on (ho pregnancy 
of the mother and terminating with the inrestituro of the sacerdotal tlircad, or with the return of the 
ftudent to his family and finally his marriage. 


I. The 

offhcf;..„ 

entitled to o- 
qual shares with 
the Nons I ai 
provided bj 
VA'jNif AW Alt- 
era. 


f. 

of the Ifxl. 

They tHke only 
half, if they 
have peculiar 
property. 


9 . T*he inKtati.. 
on of hrnfhtMs 
nlunild Ik; eoin- 
pletcd out of iti« 
common 


Section t. ^ S. 


t YA^/]fYAWAI«CTA»8. 1*4. 

A 4 


t Vide C.8. Sect. U. ^34. 
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** gliould be initiated bj ihoie^ for whom the ceremonies have been alreadj com- 
pletcd.”* ** 

4. the brethren, who^ake a pattUbn after the decease of their father* 
uninitiated brothers should be initiated at the charge of the whole estate. 

5. In regard to unmarried sisters, the author states a dijBTerent rule : " But 
sisters -should be disposed of in marriage, giving them, as.an allotmeot, tha 
fourth part of a brother’s own 8harc.".t 

6. The purport of the passage is this : Sisters also, who are not already 
ied, must be disposed of, in marriage, by the bEcthren, contributing a 

annotations. 

4. By the brethren itho make a partition 4rc.] By such, for whoa all the initiatory ccrcma. 
including marriage, hare been complied. Ba'lak-dhatVa. 

AJUr th€ decease of their father.^ In like manner, while the father In liring but disqualified hj 
degradation from hU tribe or other incapaeitj, if the brethren* be tbomselres the persons who make 
the partition, the same rule must be understood in regard to the initiation of brothers at the charge 
•f the common stock. BA'LAM.siiAfVA. 

.0. The purport of the passage is tMis/] As commentators disagree in their interpretation of 
the teat, and a subtile difficult does arise, the author proceeds to show, that his own exposition^ 
and no other, conreys the real sense of the passage. Taking the phrase the uninitiated should 
be initiated” as hero understood from the preceding sentence 3), he expounds the text: ^ Sisterc 
also, who are not already married &c.’ 

Some thus Intepret the words own share ^ After assigning as many shares as there are bro« 

^ thprs, a quarter part should bo giron to a sister, out of their lororat allotmonts : .so that, if there ba 
^ two or more sisters, a quarter of erery share must be giren to each of them.’ 

But others thus expound those terms: ^ Deducting a quarter from each of their shares, the bro« 

^ then should gWe that to a sister. If there be two or more sisters, they and their brothers shall 

* respcctircly take the same subtracted share [and residue :J and no separate deduction ahalisbc made 

* [for each.*] 

Both interpretations are unsuitable : for, according to dhe first, ifdhere be one broUier and seren 
or eight sisters,;^ nothing will remain for the brother, if a quarter must be given to each sister; or^ 

* Ya"*jnyawai.cya,2. 125. + Ya^jiiya walcya, 2. 125. 

If theiT bf four liNtcn, nothing vrill remain for the brother | if there be a mater number, the allotment of a 

** to cttch-ii Uupoitibic. C, 
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fourth part out of their own allotments. Hence it appears^ Riat daughters also 

participate after the death their father. Here^ in saving " of a brother’s 

own share,” the meaning is not, that a fourth part shall be deducted out of the 

portions allotted to each brother, and shall be so contributed.; but that the girl 

« 

shall be allowed to participate for a quarter of such a share as would be assigna- 
ble to a brother of the same rank with herself. The sense expressed is this : if 
the maiden "be daughter of a Bra hmarCi, she has a quarter of so much as is the 
amount of an allotmeUt for a son bj a Brd htnani wife. 


A qtfnrfer it 
not to be ttikea 
from every bro- 
Iher't 

but a portion, 
equal to a quar- 
ter of the a- 
mount of a bro* 

ii 

to the 

•iswr. 


7. For example, if a certain person bad only a Brahman i wife, and leaves i. Exunpie, 
one son and one daughter ; the whole paternal estate should be divided into two 1'^ "r the’*"*" 

parts, and one such part be subdivided into four: and, the quarter being given to 
the girl, the remainder shall be taken by the son. Or, if there be two sons and 
one daughter, the whole of the father’s estate should be divided into three parts.; 
and one such part be subdivided into four : aud, the quarter having been given to 
the girl, the remainder ahall be shared bj the sons. But, if there be one son and 


3nnotat(on& 

if there be one sister and many brothers, the sister has a greater allotment than a brother, If a Quar- 
ter mult be gi Ten to her by each of her brotherr; and this is iaconhisteut n^ith a text, which iodi- 
tates, that a daughter should hare less than a son* 

Under the second exposition, if there be one sister and numerous brothers, the same objection 
Arises, which was before sliated ; or, in the case of one brother and seren or eight sisters, suppose 
the amount of the brother's share to be a ntMco, 4he quarter of that is t cry inconsiderable, and 
the Allotment of shares out of it is still more trilling : the terms of the text giving them, as an allot- 
ment, the fourth part,” (^5) ^ on Id be impertinent; or, admitting that the precept is observed, 
Still there would he an inconsistency. 

Bat, accoitiing to our method, sinre each sister has exactly a quarter of a share, there is no« 
thing contradictory to the terms of the text, a fourth part” (§ 5), Subbd'hinL 

7. Divided into t:oo parti^ and one suck part . . . , into four, ^ If the text were nof so expli- 
sCit, it might have been rather concluded, that the estate should be divided into five parts; one for 
the sister, and four for the brother : which would be exactly an allotmoit of a quarter of the amount 
>of a brother’s share to a sister, lint, according to the disiribution cxempUiied in the text, the sister 
tfeemes one quarter of that which she would have received, had she been male instead of female. It 
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two daughters, the father's property should be divided into thirds, and two shares 
be severally subdivided into quarters: then, having given two [quarter] shares 
to the girls, the son shall take the whole of the residue. It must be similarly un- 
derstood in any case of an equal or unonual number of brothers and sisters alike 
in rank. 

8. But, if there be one son of a Brdhtnan'i wife and one daughter by a 
Cshatrijjd woman, the paternal estate should he divided into seven parts ; and 
the three parts, which would be assignable to the son of a Cshatriyd woman, must 
be subdivided by four ; then, giving such fourth part to the daughter of the Csha- 

iyd wife, the son of the lirdhmani shall take the residue. Or, if there be two 
sons of the J9rfl/rmrtnV and one daughter by the Cshatriyd wife, the father’s 
estate shall be divided into eleven parts ; and three parts, which would be assign- 
able to a son by a Cshatriyd wife, must be subdivided by four : having given 
such quarter share to the daughter of the Cshatriyd, the two sons of the Brdh- 
man'i shall share and take the whole of the remainder. Thus the mode of dis- 
tribution may be inferred in any instance of an equal or unequal number of bro- 
thers and sisters dissimilar in rank. 

9. Nor is it right to interpret tljc terms of the text ( " giving the fourth 
part” § 5) as signifying ' giving money sufficient for her marriage,’ by consider- 


annotathnui. 

is, howcTer, in the instance first stated^ a seTenth onlj of what her brother actually reierres for 
himself. 

This is consonant to Me d’ita txt'hi*s interpretation of a parallel passage of Menu:* where h# 
obserres, that ^ if tlic maiden sisters be numerous, the portions are to be adjusted at the fourth part 
* of an allotment for a brother of the same class : thus the meaning is^ let the ion take three parti| 
^ and let (ho damsel take the fourth.’ 

0. For her marriage. ^ (§3.) signifies, in this instance, marriage: since the preTi« 

ous ceremonies arc not pcrforiBfd for females, but only for male children. SubSdkini Sfc. 


Vide infra, k 9. 
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iiig^ the word fourth'* as indefinite. For that contradicts the text of Menu 
T o the niaiden sisters^ let their brothers give portions out of their own allot- 
ments ^respectively : to each the fourth part of the appropriate share; and they, 
who refuse to give it, shall be degraded/ 


10. The sense of this passage \s as follows. Brothers, of the sacerdotal and 
other tribes, should give to their sisters belonging to the same tribes, portions out 
of their own allotments ; that is, out of the shares ordained for persons of their 
own rank, as subsequently "cxplained.f They should give to each sister a quar- 
ter of their own respective allotments. It is not meant, that a quarter should be 
deducted from the share of each and be given to the sister. But, to each maiden, 
should be severally allotted the quarter of a share ordained for a son of the same 
class. The mode of adjusting the division, when the rank is dissimilar and the 
number unequal, has been stated : and the allotment of such a share appears to be 
indispensably requisite, since the refusal of it is pronounced to be a sin: They, 
refuse to give it, shall be degraded/ '(^9, ) 

II. If it be alleged, that, here also, the mention of a quarter is indetermi- 
^nate, and the allotment of property sufficient to defray the expenses of the nupti- 
als is all which is meant to be expressed ; the answer is, no ; for there is not any 
proof, that the allotment of a quarter of a share is indefinite in both codes ; and 
the withholding of it is pronounced to be a sin. 


Out oj their own allotments rcsip^tivchf,^''^ A difference in the rend ing^ of this passage Is 
Temarked in the notes on Jimp ta-va'iiana (C. 3. Sect. 2. § 3C). A further variation occurs in 
the commentary by Me'd’iia'tit’iii, who reads Swa bhyah swu bhynh to their own sisters;** 
that is, ^ sisters of their own classes respectively.’ 

To each the fourth part of the appropriate share,*'"] This part of the text is understood 
differently by JiMU ta-va mans. C. 3. Sect. 2. § 36. 

11. Jn both codes,] In the teat of Y a"jnyawai.cya and in that of Menu, Subbd*hinL 
Pronounced to be a sin,] In Menu’s text. 9.) Ba l..m-bhat't A. 
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J2. As for what is objected by some, that a sister, who has many brothers, 
would be greatly enriched, if the allotment of a (^fourth*] part were positively 
meant; and that a brother, who has many sisters, would be entirely deprived of 
wealth; the consequence is obviated in the manner befbre explained ;f it is 
not here directed, that a quarter shall be deducted out of the brother’s own share 
and given to his sister; whence any such consequence should arise. 

13. Hence the interpretation of ME'o’nA'TiT’ni who has no compeer, 
as well as of other writers, who concur with him, is square and accurate ; not 
that of Bha'ruchi. 

14. Therefore, after the decease of the father, an unmarried daughter 
participates in the inheritance. But, before his demise, she obtains that only, 
whatever it be, which her fatlier gives ; since there is no special precept respecting 
this case. Thus all is unexceptionable. 


SECTION VIII. 


Shares of Sans belonging to different tribes. 


I. The adjustment of a distribution among brothers alike in rank, whether 
made with each other, or with their father, has been propounded in preceding 

annotations. 

13. Who has no compeer Who is independent of control. Ba lam-buat't a. 

This commentator treats Asahdya as an epithet of the author next named (Me j>*hatit"hi.) 
The word occurs, howerer, as a proper name in the Fivada^retnacara^ in common ting on a passage 
of Menu (0. 165.) The meaning may be that ^ the opinion of Asaha^ya^ Mb'o’ha TiT’uiy and 
the rest is accurate : not that of Bba'^rucui.* 

■ vi- ,a ar ,,i,iMaMMMaMWMh<MaaMaBgBgia6. Tnr i rw i rr' i T'v-'’* i i nn i n' ii mwT gaaaHwaaaap— flgawBaaiBan &i ii M i lii ' i. U 4 ' mta M ssammammm 
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passages ( '' When the father makes a partition The author now 

describes partition among brethren dissimilar in class: " The sons of a Brdh- 
^ man'a, in the several tribes, have four shares, or three, or two, or one; the 
children of a Cshatriya have three portion3> or two^ or one ; and those of a 
Vais y a take two parts, or one.”t 


* 

Y a'jnyawau* 

CYA* 


3. Under the sanction of the law^ instances do occur of a Brahman a 
having four wives ; a Cshatriya, three; aud a V'ais'ya, two : but a Sudra, one. 
In such cases, the sons of a Brahman a, born to him by women of the several 
tribes, shall have four shares, three, two, ot one, in the order of these tribes. 


3. The several tribes fvorn'as'as.J^ Women of the different classes, the 
sacerdotal and the rest, are here signified by tlic word tribe (vurna.) The 
termination sas, subjoined to a noun in the singular number and locative or 
other case, bears a distributive sense, conformably with the grammatical rule.§ 


S. F-tymology 
of a term cou- 
iu'iued in it. 



The 


meaning here expressed is 


this; The sons of a Brahman a, by a 


Brdhmani woman, take four shares apiece: his sons by a 
receive three shares each; by a Vais yd woman, two; by a Sudi 


Cshatriya wife, 
'd, one. 


4. DUtrihution 
anitinf; the Roni 
o 


5. The sons of a Cshatriya, born to him by women of the several tribes, 
( for that is here understood, ) have three shares, or two, or one, iii the order 


5 

RoiiK of a C$hm* 


annotations. 

MeVhu'titui is a celebrated commentator on Menu; and bis exposiUon of Menu’s text 

9.) Mroes with the author’s explanation of Ya'jntawai.cya’s (§5.) 

Bha eoch, an ancient author, probably maintained the opluieu and interpretation winch are 

refuted in the present Section. , „ . . a t kt v 

2. Under the sanction of the law.-} The Initial words of apas<«geof Yas!.tawaixya(1.57.) 

*re cited in the text, for the sanction of the practice here noticed. 

S. Conformably with the grammatical rule.} The author quotes a rule of grammar. (Pa . 
V^'iNip 5. 4. 43.) 


* Section 2. ^ 1* 


1. 57. 


Ya^jutawalcya, 2. 126. 
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of the tribes: that is, the sons of a Cshatrk/a man, by a Cshatriya ‘womaq^ 
take three shares each ; by a Vaisya woman, .two^* by a Sudrd wife, one. 

6. The sons of a Vais'ya, by women of the aeveral tribes, ( for here, 
again, the same term is understood, ) have two shares, or one, in the order of the 
classes : that is, the sons of a Vaisya man, by a Vais'ya woman, take two 
shares apiece; by a S'udra woman, one. 

7. Since a man of the servile tribe cannot have a son of a different class 
from his own, because one wife only is allowed to him, ( for " a Sudrd woman 
only must be the wife of a S'udra man;”*) j)artitioa among his children takes 

place in the manner beforementioned. 

8. Although no restriction be specified in the text (§ 1.), it must be 
understood to relate to property other than land obtained by the acceptance of a 
gift. For it is declared [by VnlHASPAXif] “Land obtained by acceptance of 
“ donation, must not be given to the son of a Cshatriyd or other wife of inferiour 
“ tribe : even though his father give it to him, 4he son of -the Brd hmani 
“ may resume it, when his father is dead.'* 

9. Since acceptance of donation is ‘here expressly stated, land Obtained by 
purchase or similar means appertains a.lso to the son -of a Cshatriyd or other 
inferiour woman. For the sen by a S'udra woman is specially excepted 

The son, begotten on a S'udri -womatn-by any man of a twice-born class, is 


7. In the manner bcforemcnitoned,'} As directed by the texts abofc cited. 

CYA, % 115. and 118. Vide Sect. S. and S.) Suboelhint. 

9. Begotten on a 8 udri teoman,'] S'udri does not here bear its regular -aigniid cation of 
^ M'tfe of a S udra man,' but mtcuds a wife of the regenerate mau, being a S udrd woman. Subb* 
d'Utni and B A l am-bwat t'a. 


• Mexv, 3. 


luppliei the autlior't aame. 



«CT. 


ON INHERITANCE. 


not entitled to a -share of land.'**) Now> if land acquired by purchase and 
similar means did not belong to the sons of a Cshatrit/d or Vais yd wife, the 
•special exception of a son by a S'udrd woman would be impertinent. 


10, .But the following text The son of a Brahman' a, a Cshatriya, 
or a Vais'ya, by a woman of the servile class, shall not share the inheritance : 
whatever his father may give him, let that ^ly be his property :**f relates to 
the case where something, however inconsiderable, has been given by the father, 
ki his lifetime, to his son by a S'udra woman. But, if no aficctionate.giftJiave 
.been bestowed on him by his father, he participates for a single share []of the 
tsnovablesj. Thus there is nothing contradictory. 


10. The 

f \clusi<»H rl 
trui hy a Sii4 

, MN ur- 
l)V M iiy 


t<» 

liuM* bcon Ih'h- 
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SECTION IX. 


Distribution of effects discovered after partition. 


1. Something is here added respecting the residue after a general dwtri- 
hution of the estate. " Effects, which have been witlihcld by one coheir from 
another, and which are discovered after the separation, lot them again divide 

in equal shares : this is a-settlcd rule.”J 


I. 


liiif ion of 
tvhioli wore 
wiihlu'ld fruai 
parti liuii. 


2. What had been withheld by coparceners from each other, and was not 


The epeeial exception of a ton by a S ddri zooman would be imperUnent.'] SJneo the 
of the S idea is specifically excepted, it follows, that the sons of the Cikatriyd wife and those of 

tlic Vais yd do participate. Subod^hin t. 

.10. Where tomelhing ....has been gioen.} Where an affccqonatc gift has been bestowed, 
some copies, the reading is so: (prastida-daUam in place of pradaltam.) BviAM-niiAr r a. 

* This also i« a pasiagcof ValHiiPATi. See 
f Mu^yv, 9 . 135 . 
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known at the time of dividing the aggrfegate estate, they shall divide in e<j[ual 
proporliotis, when it is discovered after the partition of the patrimony. Such is 
the settled rule or tnaxitn of the law. 

3. Here, by saying “ in equal shares” the author forbids partition with 

deductions. IJy saying " let them divide,” he shows, that the goods shall not 

IT 

be taken exclusively by the person who discovers them. 

4. Since the text is thus significant, it does not imply, that no offence is 
committed by embezzling the common property. 

5. Is it not shown by Menu to be an offence on the part of the eldest 

brother, if he appropriate to himself the common property ; and not so, on the 
jiart of younger brothers ? “ An eldest brother, who from avarice shall defraud 

his younger brothers, shall forfeit the honours of his primogeniture, be deprived 
of his [additional3 share, and be chastised by the king.”* 

0. That inference is not correct ; for, by pronouncing such conduct criminal 
in an elder brother, who is independent and represents the father, it is more 
assuredly shown ( by the argument exemplified in the loaf and staff) to be criminal 
in younger brothers, who are subject to the control of the eldest and hold the 
place of sons. Accordingly it is declared [in the Fedrtfj offence without 

exception or distinction : “ Him, indeed, who deprives an heir of his right share. 


Annotations. 

6. Ih/ the argument exemplified in the loaf and staff f\ If a staff, io which a loaf is attached, 
be tahen away by thiores, it is ioferred, that assuredly the loaf also has been stolen by them. + 
So, in the case under consideration, if the eldest, who is independent and represents the father^ 
be (Timinal for withholding the goods, the same may surely be affirmed concerning the rest, 
if they do so. Subhd^hint, 

INI'. 0, 8\3. Ba'l.AM-BaAT't'Aa 

i, 2. 25. & S. 1. 15. 



sect. on inheritance. 295 

lie docs certainly destroy ; or, if he destroy not him, he destroys his son, or else 
his grandson/’^ 

7. Whoever debars, or excludes, from participation, an heir, or person 
entitled to a share, and does not jield to him his due allotment; he, being thus 
debarred of his share, destroys or annihilates that person who so debars him 
of his right : or, if he do not immediately destroy him, he destroys his son or his 
grandson. 

8. It is thus pronounced to be crnninal in any person to withhold common 
property, w ithout any distinction of eldest [or youngest. 

9. It is argued, that blame is not incurred by one who takes Ihe goods, 
thinking them his own, under the notion, that the common property appertains 
also to him. 

10. That is wrong. He docs incur blame: for, though he took it thinking 
it his own; still he has taken the property of another person, contrary to the 
injunction which forbids his so doing. 

11. As in answer to a proposed solution of a difficulty ' If an oblation of 
green kidney beansf be not procurable, and black kidney beans;J; be used in their 


11. As in answer to a proposed solution.^ The author here adduces an example of reasoning 
from the Mtmansuy in the 6th book (Ad'hyd^Uy) 3d section (puda) and Cth topick (ad'hiuu 
ran a,) Suhbd^hini, 

The black kidney bean, with certain other kinds of grain, i» declared by a passage of the 
unfit to be used at sacrifices. An oblation of green kidney beans, by another passage of the same, 
is directed to be made on certain occasions. If then the green sort be not procurable, may the 
black kind be used in its stead ? The solution first proposed is, that the black sorl may be substitu. 
ted for the green kind, in like manner as wild rice is used iji place of the cultivated sort : and, 

• A passafTC of the r/tfa, a§ observed hy Ba'i. a m~bb if t'A, 

+ MuAga ; Phascolus Mun^o ; preen kidney l)can*i. 

Masha ; PhakColu:i Max, v. radiatub : black kidtic} beans. 
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stead, -bj . reason of t}ie resemblance, the Qiaziin, which prohibits the empk>j' 

* 

went of these in sacrifices^ is not applicable^ because they were used by mistake 
for ground particles of green kidney beans ;* it is on the contrary maintained^ al 
the right opinion^ that^ ' although the ground particles of green kidney beans 
be taken as being unforbidden, still the ground particles of black kidney beaus 
are also actually employed : and tbe prohibitory comuiaud is consequently ap- 
plicable in this case.* 

12. Therefore it is established, both from the letter of the law and from 
jcasoning, that an oflTence is committed by taking common pr(^erty. 


SECTION 



Sights of the Dwjamusbjajan'a or son of two fathers. 

-Intending to propound special allotineQt /or the Dwtjamushyayan'ct 
( or son of two fathers, ) the author previously describes that relation. " A son. 
'' begotten by one, who has iio male issue, on the wife of another man, under a 
'' legal appointment, is lawfully heir, and giver of funeral oblations, to both fa- 
" thcrs.”» 


9[nnotation$. 

in answer to the argnmcnl drawn frov the special praliibitioii, H is pretended, that the prohibition 
bolds against the use of tlic black kidney i}ean as auch, anti not against its use when ground particles 
of this and other sorts arc taken with particles of green kidney beans as being imforbidden. But the 
correct and demonstrated opinion is, that the black kind is altogether unfit to be used at sacrifices, 
being expressly prohibited: its particles, therefore, although intermkeil with other sorts^ are to ba 
HToidod ; and for this reason fhey must not be used as a substitute for the other kind. Suifod^hini 
and Bala M-Bii AT t'a. 

1. Dwyumushyayan'a, or son of two fathers,'] As here described, the Dwyamnshyd^an'a U 
TCstrictcd to one description of adoptive son, the Csketrqfa or son of the wife : but the term is ap- 


Ya'jkyawalcya, 
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2. A son, procreated bj the husband's brother or other person (having no 
male issue), on the wife of another man, with authority from venerable per- 
sons, in the manner before ordained, is heir of both the natural father and the 
wife’s husband : he is successor to their estates, and giver of oblations to them, 
according to law. 

3. The meaning of this is as follows. If the husband's brother, or other 
person, duly authorized, and being himself destitute of male issue, proceed to an 
intercourse with the wife of a childless man, for the sake of raising issue both 
for himself and for the other ; the son, whom he so begets, is the child of two 
fathers and denominated Dwifainushydyan a. He is heir to both, and offers fu- 
neral oblations to their manes. 

4. But, if one, who has male issue, being so aiilhorized, have intercourse 

with the wife for the sake of raising up issue lo her husband only; the child, so 
begotten by him, is son of the husband, not of the natural father : and, by this 
restriction, he is not heir of his natural father, nor qualified to present funeral 
oblations to his maues. It is so declared by Menu : The owners of the seed 

and of the soil may be considered as joint owners of the crop, which they agree- 
by special compact, in consideration of the seed, to divide between them."* 

5. By special compact.]] When the field is delivered by the owner of the 


plica1>1c to any adopted son retaining his filial relation to his natural father with bis acquired relation 
to his adoptive parent. See Sect 11. § 3^. 

2 . In the manner before ordained,'] The initial word.'* of anothor passage of Ya jnyawalcya. 
are here cited. It w as follows: Let the husband's brother, or a kiri.sraan near or remote, hav. 

irig been authorized by venerable persons, and being anointed with butter, approach the childleis 
wife at proper seasons, until she become pregnant. He, who approaches her in any other mode, 
is degraded from bis tribe. A chijd, begotten in that mode, is the husband's son, denominated 
(cahetraja) son of the wlfe.''+ 
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HJCNV, 9. 53. 
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soil to the owner of the seed, on an agreement in this form, ** let the crop, which 
" will he here produced, belong to us both then the owners both of the soil 

r 

and of the seed are considered by mighty sages as sharers or proprietors of tho 
crop produced in that ground. 


f». Anofhor paf?- 
aarc of the 
author. 


6. So l^the same author.] “ Unless there be a special agreement between 
the owners of the land and of the seed, the fruit belongs elearly to the land^own- 


er ; for the soil is more important than the seed.”* 


T. If there be 
no nlipulntion, 
the child he- 
longii to the 
mother’s hus- 
haud. 


7. But produce, raised in another’s ground, w'ithout stipulating for the 
crop, or without a special agreement that it shall belong to both, appertains to 
the owner of the ground ; for the receptacle is more important than the seed ; 
as is observed in the case of cows, mares and the rest. 


I. The com ' 
mission to raise 
wp issue is re- 
•tricted to an 
aflianced wife : 

as appears from 
a comparison of 
of 


8. Here^ however^ the commission for raising up issue is relative to a 
man who was only betrothed, since any other such appointment is forbidden by 
Menu. For, after thus premising a commission, On failure of issue, the de» 

sired offspring may be procreated, either by Iiis brother or some other kinsman, 
on the wife who has been duly authorized : anointed with liquid butter, silent, in 
the night, let the kinsman, thus appointed, beget one son, but a second by no 
means, on the widow [or childless wife;j''f Menu has himself prohibited the 
practice : By regenerate men, no widow must be authorized to conceive by. 

any other : for they, who authorize her to conceive by any other, violate the pri-* 
meval law. Such a commission is no where mentioned in the nuptial prayers; 


9nnotat(ans(^ 

8« TAe commission ^ is relative to a woman who was only betrothed,'] The commentator, 
Ba'lau-dhatVa, dissents from this doctrine : and cites passages of law to show, that, after troth 
Terball/ plighted, should the intended husband die before the actual celebration of the marriage, the 
damsel is at the disposal of her father to be giTcn in marriage to another husband. It is unnecessar)r 
to go into his explanation of the passages cited in the text, in support of another opinion. 


• S. 52. 


Maav, 9. 69.— 60. 
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fior is the oArriage of widows noticed in laws concerning wedlock. Tbit prac- 
tice, fit only for cattle, and reprehended by learned priests, was introduced amoitg 
men, while V e'na had sovereign sway. He, possessing the whole earth, and 
therefore eminent among royal saints, gave rise to- af confusion of tribes, when his 
intellect was overcome by passion. Since bis time, the virtuous censure that man, 
who, through delu8ion'Ofmind,'authorincs a widow to have intercourse fur the 
sake of progeny.”* 

9. Nor is art option to be assumed from the [contrast of J precept and pro- 
hibition. Since they, who authorize the practice, are expressly censured : and 
disloyalty is strongly reprobated in speaking of the duties of women ; and conti- 
nence is no less praised. This, Menu has shown : “ Let the faithful wife ema- 
ciate her body by living voluntarily on pure flowers, roots, and fruit ; but let her 
not, when her lord is deceased, even pronounce the name of another man. Let 
her continue till death forgiving all injuries, performing harsh duties, avoiding 
every sensual pleasure, and cheerfully practising the incomparable rules of vir- 
tue, which have been followed by such women, as were devoted to one only hus- 
band. Many thousands of Brahman as, having avoided sensuality from their 
early youth, and having left no issue in their families, have ascended nevertheless 
to heaven; and, like those abstemious men, a virtuous wife ascends to heaven, 
though she have no child, if, after the decease of her lord, she devote herself to 
pious austerity : but a widow, who, from a wish to bear children, slights her 
deceased husbartd, brings disgrace on herself here below, and shall be excluded 
from the abode of her lord.”t Thus the l^islator has forbidden the recourse of 
a widow or wife to another man, even for the sake of progeny. Therefore it is 
Bot right to deduce an option from the injunction contrasted with the prohibition. 

Sfnnotations. 

0. It is not right to deduce an option,^ For an option is inferred in the case of equal tliliigs : 
bnt here a censure is passed on those persons^ who authorize such a practice, and none upon thoho 


0. An option 

lUUiit not lie in- 
ferred from the 
injunct inn con- 
f ranted with the 
prohibittoB ; 

for Mk*iit en- 
joins r.ontineuce 
to a widow. 


• Kairir, 9. 


i M«nV| 5. lAt**— 191. 
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11. Inlorpreta- 
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19. The intrr- 
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man is a iKutii- 
ual iiian idgc. 
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10. The authorizing of a woman sanctified by marriage, {^io raise up issue 
to her husband by another man,] being thus prohibited, what tiien is a. lawful 
commission fto raise up issue?] The same author explains it. “ The damsel, 
whose husband shall die after troth verbally plighted, his brother shall take ia 
marriage according to this rule : having espoused her in due form, she being 
clad in a white robe, and pure in her conduct, let him privately approach her 
once in each proper season, until issue be had.”* 

11. It appears from this passage, that he, to whom a damsel was verbally 
given, is her husband without a formal acceptance on his part. Ifhcdie, his 
own brother of the whole blood, whether elder or younger, shall espouse or take 
ia marriage the widow. In due form,” or as directed by law, " having es- 
poused” or wedded her, and " according to this rule,” namely with an inunction 
of clarified butter and with restraint of voice &c. let him " privately” or in 
secret, " approach her, clad in a white robe, and pure in her conduct,” that is, 

restraining her mind, speech and gesture, once” at a time, until pregnancy 
ensue. 

12. These espousals are nominal, and a mere part of the form in which an 
authorized widow shall be approached ; like the inunction of clarified butter 
and so forth. They do not indicate her becoming the wedded wife of her bro- 
ther-in-law. 


Annotations. 

xrho ftirbiil it. The injunrtion and the prohibition are conscqurntly not equal ; and therefore aa 
option is not inferred. SufjuiVhitti, 

I 

1% These espousals mre nominaL^l The notion if thiH; as an inunction of clarified butter, and 
other observances, are ])rcscribed as mere forms in approaching an authoriaed widpw ; so these cs. 
pousals arc a mere part of that intercourse, and not a principal and substantive act, whence the 
parties might be supposed to become a married couple. Suhbd'hini and Ba lam-bhat t a. 

For the woman cannot become a lawful vredded wife, being twicc-married. Ba^lam-biiat’^t a. 


♦ JUenv, 9. 69.— 70. 
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13. Therefore the offspring, produced by that intercourse, i^pertains to 
the original husband, not to the brother-in-law. But, by special agreement, the 
issue may belong to both. 


SECTION XL 

Sons btf birth and by adoption. 

I. A distribution of shares, among sons equal or unequal in class, has been 
explained. Next, intending to show the rule oC succession among sons principal 
and secondary, the author previously describes them. " The legitimate son is 
** one procreated oo the lawful wedded wife. Equal ta him is the son of an 
*' appointed daughter. The son of the with is one begotten on a wife by a 
kinsman of her husband, or by some other relative. One, secretly produced 
in the house, i» a son of hidden origin. A damsel’s child is one born of an 
" unmarried woman r he is considered as son of his maternal grandsire. A child, 
begotten on a woman whose [^first] marriage had not been consummated, or 
on one who had been deflowered [[before marriage^], is called the son of a 
twice-married woman. He, whom his father or his mother give for adoption. 


I S. Therefore the offspring 4‘c-.3 The child U not a legltlnwtc son (aumsa) of both parents ; 
but 18 (cshetrqja) 8ou of the soil or wife, and ^pertains to the husband or owner of the soil, pro- 
tided no agreement were made to this effect: ^ the offspring, here produced, shail belong to us both.* 
But, if such a stipulation exist, he is son of both. SuhbiThini and Ba^lam-biiat t a. 

He is not legitimate son (anrasa) of the natural father, but similar to- a legitinsate son as will 
be made erident in the sequel.* Ba^lam-buat t'a. 

1. Son of hit maiernal grandsire,'] In the numerous quotations of this passage, some read 
iutak sen,” others tmrUah called,” and othtTS again maiah considered.” The sense it 
not materiallj affected by these differences j as cither term, being not expressed, must be understood* 

* Vide Sect 11. ^4* 

E 


IS. The ilflof 
belong! to the 
hutlMuid I or, 
by ipecial s- 

botk. 


1. Sons by birth 

df by adoption 
are described 
by Y a"j n y a- 

WALCYA. 

I«t. The Icgl* 
ti mate son. 
Sit.^ivnoian ap- 
pf»irited daugh- 
ter. 

Sfl. Son or Uie 
wife. 

4th. Ron of hid- 
den origin. 

5th. Son of an 
unmarried wo- 
man. 

6ih. Son of a 

twice 

woman. 
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10th. Sonjelf- 

Jlrh. Son of a 
prepiant bride. 
Son (le- 

acrtcd. 


t - 

shall be considered «i a son given. A son booght 4t doe who wu<8old by his 
father and notlier. A son made it vme aidepied by the mad hhiMcif. > On% 
who gives himselfj is self-givoi. A child ncc^ted> evhiU ypt iiii the swoinlii 
is one received with a bride. He. who is taken lor adoption, having been 
forsaken by his parents, is ». deserted ton.”* 


9 , KxpotitUm 
of the text. 

itCfitimate ton. 


The issue of the breast ( urasj is a legitimate ton ( aurasa).. He is 
one born of a legal wife. A woman of equal tribe, esi^bused in lawful wedlock, 
is a legal wife ; and a son. begotten f by her husbandfj on her. is a true and 
legitimate son ; and is chief in rank. 


9, A son^ hcgoiien on u tooman -oj equal tribe, In fact it is not to be understood. For 

1 

it contradicts the author’s own doctrind^ since he includes the MArd^hdvasicta and others, born in 
the direct order of the tribes, among legitimate issue (§41.) They are not sons begotten on a wo. 
man of equal tribe : and, if issue by women of different tribes be not deemed legitimate, being con. 
aidercd as born of wives whom it was not lawful to marry, then it might follow, that other persons 
would talke the heritage, although such sons existed, ilcnce the mention of a wife equal by tribe 
intends only the preferableness [of her or her offspring;] and the restriction, that she be a lawful 
wife, excludes the cshdirqja or issue of the soil, and the rest. Vtramiirhiaya, 

The son by a woman of equal tribe espoused ki any of the irregular forms of marriage (A'sura 

\ 

&c. ) is a legitimate son : and the aoeus of a Brahman a, by wives espoused in the direct order of 
the classes (Cshairi^d S)C.)^ denominated the Mdrd'hdvasicta^ the AmbashChUy and the Paras ava 
or Nishdda ; and the sons of a Ci^hatri^a by wives of the Vais'ya or S' udra tribe, named the Ma» 
hishifu and the Vgra ; and the son of a Vuis'^ by a S'udrd woman, called the Car an a j are all 
L3gitimatc sons. Vis^ wa s^wa^a-puatVa in the MadanamPdr\jdia^ 

By the term lawful” is ox^cluded a woman espoused by one to whom such marriago was not 
permitted ; therefore the sons by women of superiour tribe are not legitimate ; and, for this jiurpose, 
the word lawful” has been introduced into the text (§ 1.) A lawful wife for a mau of a regenerate 
tribe is a woman of a regenerate tribe; and, for a S udra man, a S udru woman. For want of a 
wife of preferable description, one analogous is allowed. Consequently it is not indispensable, that 
the wife be of the preferable description. £ren a S udrd woman may be the wife of a regenerate 
man ; and her issue is legitimate, as will be shown. Ba'lam«buat t a. 

Y a'jwyawalcya, 2. 129. — 1S3. 

ilA'LAM-BUAT'T'Adireott tliii to bc luppUcd io conformity with patsagei oryiiHiTu (15. 2.) and Miicu (9. 100.) 
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3. The aen of an «{>]>oioied daughter ( puMci^utro^ ‘la eqmd ito hia ; that M y 

M> equal to the legitimate ton. The term sigaifiei soa of a deughteft. AeMMHpd^ 
ipglyheis equal to the legitimate soo^* as described by Vasssht^ha: Th^ 

damselp who has no brother^ 1 will give untothee^ decked with ornaments : 
the son, who may be born of her, shall be my sou/'* Or that term may dwiatir 


3. Equal to the legitimate 3on.] The daughter appointed to be a son, and the son of an ap. 
pointed daughter, are either of them equal to the legitimate son. Vis'weVh^ara Id the Madana 
Pur^dta. 

Since the son of an appointed daughter is son of legitimate female issue, therefore he is equal to 
al^itimate son : but ho is not literally a legitimate son, being one remove distant. Vis w£ s wara 
in the Subod*hini. 

Or that term may signify ^c.] It may signify a daughter who becomes by appointment a son ; 
that is, who is put in place of a son. Although she bo legitimate, yet being female, she is merely 
equal to a son. ViramUrbdaya, 

<< Equal to hkn,” equal to the legitimate son, is the pntried^utra or daughter appointed to bi 
a son : for, since all the terms of the definition of a legitimate son, excepting sex, are applicable to 
her, she is similar to him. Apara rca. 

The Putriedmputra is of four descriptions. The first is the daughter appointed to be a son. 
She is so by a stipulation to that effect. The next is her son. Ho obtains of course the name of 
^ son of an appointed daughter,’ without any special compact. This distinction, however, occurs : 
he is not in place of a sou, but in place of a son’s sou, and is a daughter’s son. Accordingly heu 
described as a daughter’s son in the text of S'anc’aia and Lic’hita: An appointed daughter is 

like unto a son ; as Pra'cuetasa has declared : her offspring is termed son of an appointed 
‘daughter : he offers funeral oblations to *tde maternal grandfathers and to the paternal graudsircs. 
There is no difference between a son’s son and a daughter’s son in respect of benefits conferred.** 
The third description of son of an appointed daughter h the child born of a daughter who was 
given in marriage with an express stipulation in this form the child, who shall be born of her, 
shall be mine for the purpose of performing my obsequies.” f He appertains to his maternal grand- 
father as an adopted son. The fourth is a child born of a daiightcr who was given in marrhigo with 
astipulation in this form: The child, who s/iall be born of her, shall perform the obsequies 

4 rf both.” He belongs, as a •son, both to bis imtural grandfather and to his maternal grandfather. 
But, in the case where she was in thought selected for an appointed daughter, + she is so without 
M compact, and merely by an act of the mind. He ma'dri. 


« Vaiisbt’sa, 17« Iff* 


i Mejic, 9. 127. 


Hint;, 0, ISffi 



»IOO| 


m also deicrll)- 
edby Yaiub* 
t'ha. 


4. finii of hvo 
father! (Sect. 
10 .) 


5. 8oa of thr 
wife.. 
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rirnify a daughter hecoming by ^eeial i^poiatinent » sou. lE^U the it only 
rimilar to a legitimate ton ; for the deriyei more from the mother than frone 
the father. Accordingly the it mentiooed hy YAtitHx’HA at a lon^ but as third 
in rank r The appointed daughter i» considered to be the third description ot 
" tons.’** 

4. The ton of two fathers ( dwydtnusTiyayarCaJ^ is inferiour to the natural 
frther's legitimate son,, because he is produced in another's soil. 

6. A childj begotten by another person^ namely by a kinsman^ or by a 
brother of the husbandj is a wife’s son ( esJutro^a). 

The too of the appointed daQgbter belongs in general on!/ to the maternal grandfathers bnt^ bji 
epeoial compacty to the natural father also. Thus Yam A says: Let the son of an appointed 
daughter perfoim the obsequies of his maternal ancestors exclusively: but, if he succeed to the 
property of both, let hink perform the obsequies of both.^’ Accordingly this child also is denomi* 
Bated dwyamuihydyan a or son of two fathers. Ba^lam-bhatVa. 

The appointed deughier Utht third description^ of lon#.*^] For sboy who has no brother^ 

PSTcrts to her male ancestors and obtains a renewed filiation.” Vasisut’iia* j; 

The adopted daughter is counted by Vasisut’ha as the third: not by Ya'jvyawalcya, Sum 
hbd'hini, 

MiTRA.Sfi$'AA reads second instead of third; against the authority of the institntes and of 
every compiler who has cited this passage. 

4. Isinferiowrtothe legitimate son.^ He is similar to the ion of the body. Ba^lav* 
BllAT t'a. 

Is not the son of two fathers the ofispring, of his natural father ? Is he then a legitimate son I 
or one or other of the various descriptions of adoptive and secondary sons ? Anticipating this ques*. 
tloii) the author says : lie is not diifercxH from him he^is equal to^ a son of the body. Suhbd*hint^ 

The commentary last cited reads wis'isht'a ^ not different’ instead of apaertsht'a ^ inferiour.’ 
Both readings are noticed by Ba'lam.bhatVa. 

5. A childy begotien another person^ is a wife^s ton.] There are two descriptioiis of 
cshbtrqfa or wife’s son ; the first of them is son of both fathers ( dwipitrtca;) the other it adopted 
son of the wife’s husband. Viramiirbdaya. 


n. 14. 


t Vide Sect. 10. 


VASIIBT’BAf 17. 



HSCT, 


on mmntTANcm 



6: The' son of hidden origin C gu'd'hty'a ) is one secretly heonght forth 
in the husband’s house. By excluding the case of a child begotten by a nuw 
o£ iuferiour or superiour tribe, this must be restricted to an instance where it ia 
not ascertained who is the father, but it is certain that be must belong' to the 
same tribe. 


a Son ar aM* 
Sea origin. 


T, A damsel's child (cdntna) is the offspring of an unmarried woman 
by a man of equal class (as restricted in the preceding instance) ; and be is son 
of his maternal grandfather, provided she be unmarried and abide in her father’s 


7. 

married 

UUUli 


A son begotten, under a formal authority, by a kinsman being of equal class, or by another 
relative, is a wife’s son. Vis'we's'wara in the Madana*¥dnjtUa^ 

0. He must helojig to the swne^ tribe,'] A child secretly conceired by a woman, in her hus* 
band’s house, from a man of the same tribe, but concerning whom it is not certainly known who 
the individual was, is named a son of concealed origin. The ignorance as to the particular person 
must be the husband’s, not the wife’s : and the knowledge of his equality in tribe may be obtained 
through her ; for surely she must know who he is. But, if she really do not know his tribe, 
having been secretly riolated by a stranger [in a dark night, then the child bears the name of a 
son of hidden origin, but is not so ht a son as the one before described. Yis'wis waniL In tha 
Madan a- Pdrijata. 

In such circumstances, the child must bo abandoned, say others. Ba lam.bhat't'a. 

Since the natural father is not known, the child belongs to the same tribe with his mother* 
But, if there be a suspicion, that he was begotten by a man of inferiour tribe, he is cuntemued* 
Va'^chespati Mis'll a in the S rdd<rha^chintdmani. 

A son, who is born of the wife, and concerning whom it is not certainly known who is the 
natural father, is adoptive son of the mother’s husband, and called ion of concealed origin. Being 
son of the adoptive father’s own wife and begotten on her by another man, he is similar to the son of 
the wife, and therefore described after him. Apara'rca. 

7. a man of equal class,] As the son before described must be one begotten by a nan of 
like tribe, so must this son alio be the offspring of a man of equal class. Damsel” does not 
here signify unmarried only : for, even with that import, the term is frequently used in the sense of 
^ unconnected with man,’ But it signifies a woman with whom a regular marriage* has not been con* 
summated* Ba'lam*bhat't'a« 
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liouse. Butj if she be marriecl, 4be child becomes son of her husband. So 
Menu intimates ; A son^ whom a damsel conceives secretly in the house of 
her father^ is considered as the son of her husband, -and denominated a damseri 
4on, as t)eiDg born of an unmarried 


8. The son of a woman twice-married is one begotten by a man of equal 
class, on a twice-married woman, whether the Arst marriage had or had not 4)660 
consummated. 


The meaning of tlic passage of the MiiAcshara is this: Unmarried ” signifies one^ whose nup* 
tials have not been commenced ; married/* whose nuptials are begun. The affix here implies ai| 
act begun and not past. For a child begotten by a paramour alike in class^ on a woman whose mar* 
jiage is complete, is a son of concealed origin. Viramiirbda^a* 

The child, born of an unmarried woman^ is denominated son of a damsel; and is considered bj 
Menu and the rest as son of his maternal grandfather. Being produced in a soil which in some mea- 
sure appertains to him, namely his daughter, the child is similar to the son of concealed origin, and Is 
therefore mentioned by Ya'jnyawalcya next after him. Apara rca. 

If the maternal grandfather have no male Issue, then the damsers son is deemed his son ; if ho 
have issue, then the child is son of the husband. If both be childless, he is adoptive son of both* 
Par/jafa cited In the Tlctndcara and S^udd'huvivtca. 

If cither of them be destitute of male issue, the child is his son ; but, if both be so, the child if 
son of both. Ba^lam-hhat^t a. 

So Menu initmatesi^ The meaning of the passage cited from Menu is as follows : a young woman, 
betrothed, but whose nuptials have not been completed; and who is consequently a maiden, since 8he 
is not yet become the wife of her intended husband : a son (we say) borne by such a damsel is deno- 
minated a damsel*6 child, and is considered as son of the bridegroom ; that is, of the person by whom 
fhe is espoused. Accordingly the condition in the house of her father ** is pertinent as an cxpla. 
jialory phrase : for, after marriage, she inhabits the house of her husband. Viramiirbda^a, 

S, Whether c^c.j Whether the marriage had or had not been consummated \ty the first 
httsband, and whether she have been forsaken by her husband in his life time or be a widow. Such 
is the rocaniiig. Accordingly Vismn'u so declares; He, whom a woman, cither forsaken by her 
husband, or a widow, and again becoming a wife by her own choice, conceiveil [by a second 
husband,] is called the son of a woman twice-married.** + . The child is son of the natural father r 
lor the first husband's right to the woman is annulled by his death or relinquishment; and she has 


Men^v^O. , 


u, 9. 175. Erroneouily cited at a pswoge of 
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9. He, who is sciven by his mother with her husband’s consent, while her s. 

^ ^ dc* scribed by 

husband is absent, £or incapable though prescat,*3 or [without his assentf J 

Sbnuriatiotut. 

not been autborlxed to raise up issue to him 3 and oho takes a second husband solely by her own 
choice* BA''x^ic-BHaT'’T A. 

• There aio two descriptions of twic&Anarrled women : the hrst is a women whose marriage has 
not been consummated^ but only contracted, and who is espoused by another man* The other Is a 
woman who has been blemished by intercourse with a man^ before marriage* The ofkpriiig of such 
a woman is ('paunermdAava) son of a twice^arried woman* Accordingly it is so exprestiNl in tho 
text* Viramiirhda^a* 

A woman, whose marriage had not been consummated, and who is again espoused, Is a twice 
married woman* So is she, who had prerious intercourse w'ith another man, though she bo n6t 
actually married a second time.” Visiin"u.:{: 

A child begotten on a woman, whose [first] marriage had not been consummated;” on the 
wife of an impotent man or the like, whether she hare become a Widow or nut ; or on his own 
wife who had been deflowered who had been enjoyed by strangers, and who is taken back, 
and again espoused; the child (we say) begotten on such a woman, is called ^ son by a woman 
twice-married.’ The twice.married woman has been described in the first book [of YA^aNYAWALCYA’i 
institutes.] Afaharca. 

Whether a virgin or deflowered, she who is again espoused with solemn rites, is a twiro-married 
woman : but she, who deserts her husband and through lust cohabits with another man of tho same 
tribe, is a &df-giiidcd woman.” Ya jnyawalc ya.|1 

There arc two descriptions of women termed anyapirva^ or previously connected with another: 
namely the punerbhu or woman twice.married, aud the swairint or self-guided and unchaste wo« 
man* The twice-marriod woman also Is of two descriptions ; according as she has or has not been 
deflowered* She, who is not a virgin, is blemished by her ititercoursc with man before tho nuptial 
ceremony : she, who is yet a virgin, is blemished by the repetition of the ceremony of marriage. But 
one, who deserts the husband of her youth, and through desire cohabits with another mau of tho 
same tribe, is a self-guided woman (swairitri ). 'Mi(dcshard,% 

A woman, who, having been married, whether she be yet a virgin or not, is again espoused in 
due form by her original husband or by another, is a twicc-married woman. She is so described by 
Menu: If she he still a vwgin, or if she left her original husband and return to him, she may 
again perform the marriage ceremony with her second [or, in the latter case, her original] bus. 
band:”** and by Vasisht'iia ; She, who, having deserted the husband to whom she was married 

♦ BA'LAil-miA.TVA. + ^ VlSHN^U. 15. fi.— 9. 
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after her husband's decease, or who is given by his father, or by both, being 
of the same class with the person to whom he is given, becomes his given soa 


2Lnnatattoti0. 

ia her youth, and haTing cohabited with others, returns to his family, ilk » twice-married woman* 
Or she, who deserts a husband impatcut, degraded,^ or insane, and marries another husband, or does 
so after the death of the first, is a twice-mariied woman,”* The repetition of the nuptiai ceremony 
constitutes her. a twice-married woman* But she, who leaves her husband and through desire coha-, 
bits, widtout marriage, with a man of the same tribe, is a self-guided woman* Apaba^rca^ 

P. i/e, who is given his mother with her husband* s consent J] VABXSKT'^UiL says Let 
not a woman either give or accept a son, unless with the assent of her husband.”*!' fie had before 
said JM^an^ produced from virile seed and uterine blood, proceeds from his father and. his mother, 
aa an effect from its cause* Therefore bath his father and his mother have power to gite, to sell, op- 
to abandon their son. f 

Concerning the mother’s authority to give away her son, nfhm she ia a widow, see a subsequent 
note. In regard to a v^idow’s ppwer of adopting a son, there is much diversity of opinions* 
Va ciiEsPATi mxs'ra, who is followed by the MaWhila school, maintains that neither a woman, nor 
a 'Sudra^ can adopt a dattaca or given son; because the prescribed ceremony (§* 13> ihclndes a 
sacrifice, which. they are incapable of performing* This difl&culty may be obvmted by admitting a 
substitute for the performance of that ceremony : and accordingly adoption by a woman, under an 
authority from her husband, is allowed by writers of the other schools of law* Naxba pakdita^ 
however, iu his treatise on adoption, rcstcicis this to the case of a woman whose husband is living^ 
since a widow cannot, he observes, have her husband’s sanction to the acceptance of a son* On the 
other hand, Ba'i.am.*iiuat"t'a contends, that a woman’s right of adopting, as well as of giving, a 
son, is common to the widow and to the wife* This likewise is' the opinion of the author of the 
Vyavahara^m^^uc'hai but, while he admits, that a widow may adopt a son without her husband’s 
previous authority, he requires, that she should have the express sanction of hbi kindred* Writers of 

the Gaura school, on the contrary, insist on a formal permtssloa from the husband declared in his 
life time. 

Being of the same class with the person to whom he is given*^ Or being given to a person of 
the same class. The two readings, ( savarn dp a iu the dative, or savarna pah in. the nominative,) 
both noticed the commentator Ba'^am-suav't'a, give the same sense* 

The adopted son must be of the same tribe with the giver or natural parent as well as with the 
adoptive parent, according to the remark of Apara'iioa cited with approbation by Nanda panoita 
in his treatise ou adoption. 

Becomes his given son.] The sou given ( dattaca or daltrima) is of two sorts; 1st simple, 
son of two fathers (dwpdmushpdpan a.) The first is one bestowed without my special com-. 


♦ Vasiimi'''ua» 17. IS.— 19. 


t Tasisht'^ha* 15. 4. 


t VAsiiat^aArlb. 1. — S. 
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So Mevu declares : “ He is called a son given ( daUrima,} whom 
his father or mother affectionately gives as a son, being alike Thy class,]] and in a 
time of distress;' confirming the gift with water.”* 

10. By specifying distress, it is intimated, that the son should not be given 
unless there be distress. This prohibition r^ards the giver []not the tsdier.t} 


pact ; the lut 1« one glreii uader an agfeensnt to tbli effect ** lie shall belong to us both.*' 
Vtthira-majfie'ka. 

Whom hit father or mother gfees.”] Ma'o’HA'TiT’Hi reads and interprets ** whom his father 

I 

and mother giTe;’* (inserting the conjunctire particle Cilfir instead of the disjunetlTe vJL) BA*ttAWU 

buatVa condemns that reading ; and infers from tbo dlsjonctiye partide and dual tnmher In Ifct 

text) that three cases are intended ; vix« lat. The mother maj giro her ton for adoption with her 

husbaud^t consent) if he be absent or incapable ; and without it, if he be dead or the dlstreit be nr* 

gent. fd. The father may giye away his son without his wife’s consent, if she bo dead, or insane, or 

otherwise incapable ; but, with her consent, if she reside in her own father’s house. 3d. The father 

and mother may conjointly give away their son, if they bo liring together. 

Whom hid father or mother affectionately gfocd,*’] Amicably : not from ararice or in» 

iimidation. In the Viramitrbdayaj the word is expressly stated to be used adyerblally : but Ba"* 

lam.buatVa considers it as an epithet of the son to be adopted, and as Implying, that the adoption 
0 

is not to be made against hit will or without his free f^onsent. 

Being alike.'*^^ This is interpreted by Mb d’ha^tit^hi as signifying ^ alike, not by tribe, 

^ but by qualities suitable to the family : accordingly a Cshatriya^ or a person of any other inferi- 
^ our class, may be the given son ( dattaca) of a Brahman a.* Ba'lam.biiat''t a and the author of 
Bie Mayuc^ha censure this doctrine: *8inco every other authority concurs in restricting adoption to 
the instance of a person of the same tribe. 

10. By specifying distress,'^ Distress” is explained in the PracAs a cited by CifAN O^Ks'WA-i 
BA, ‘ inability [of the natural father] to maintain his offspring.’ Nanda panbita, in his trealisa 
on adoption, expounds it as intending the necessity for adoption arising from the want of issue. 
But BA''i;Aif«BBATVa«ejocts this, and supports the other Interpretation ; explaining the term aa 
jignifying ^ famine or other calamity*’ 

This prohibition regards the giver,'] If he give away his son, when in no distress, the blame 
attaebea to hhn, not to the taker. Ba'i.am.biiat t a. 


10 
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11. So an only «on must not be given [nor accepted.*} For VasisHr’iia 
ordains " Let no man give or accept an only son.f 

12. Nor, though a numerous progeny exist, should an eldest son be given ; 
for he chiefly fulfils the office of a son ; as is shown by the following text " By 
the eldest son, as soon as born, a man becomes the father of male issue. 

The mode of accepting a son for adoption is propounded by VAsiSHT^UAr 
" person, being about to adopt a son, should take an unremote kinsman or the 

Snnotatiomi. 

11, So an only son should not he given."} Nor should such a son be accepted. The blamo 
attaches both to the giver and to the taker, if they do so. Ba^lam-buatVa. 

Lei no man give or accept an only son.^^} For he is [destined] to continue the line of 
his anccstors.^^ Such is the sequel of Vasisht^ha’s text. Ba'lam-bhatVa. 

13. The mode of accepting a son . . . . iV propounded by Vasisbt^ba.} Raghuxandana, in 
the Udvdha^tatwa^ has quoted a passage from the Calica^purdna^ which, with the text of Vasisu- 
t’iia,|| constitutes the groundwork of the law of adoption, as received by his followers. They con* 

strue the passage as an unqualified prohibition of the adoption of a youth or child whose age exceeds 
five years and especially one whose initiation is advanced beyond the ceremony of tonsure. This is not 

admitted as a rigid maxim by writers in other schools of law ; and the authenticity of the passage it. 
self is contested by some, and particularly by the author of the Vyavahdrammayuc^ha, who observes 
truly, that it is wanting in many copies of the Cdl/cd^purdna. Others, allowing the text to be 
genuine, explain it in a sense more consonant to the general practice, which permits the adoption of 
a relation, if not of a stranger, more advanced both in age and in progress of initiation. The fol. 
lowing version of the passage conforms with the interpretation of it given by Nanda pandita in the 
Dattaca»mimdnsd. Sons given and the rest, though sprung from the seed of another, yet being 
duly initiated [by the adopter] under his own family name, become sons [of the adoptive parent.] 
A son, having been regularly initiated under the family name of his [natural] father, unto the cere- 
mony of tonsure, does not become the son of another man. When indeed the ceremony of tonsure 
and other rites of initiation are performed [by the adopter] under his own family name, then only 
can sons given and the rest be considered as issue ; else they are tenned slaves. After their fifth 
year, O King, sons are not to be adopted. [But,] having taken a boy five years old, the adopter 
should first perform the sacrifice for male ii 

♦ BA'l.AM-BnAt'T'A. + YASTinT^nA, 15. 3. t » 

I Yasisut^aa, 15. 1.—7. See prcccdiPi quotatiODi* 5 
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relation of a kin8nian> haviox convened hia kindred and announeod hiv inten* »>■ UdeieriM 

^7 

tion to the king, and having ofifered a burnt offering with recitation of the hoty ’ 
words, in the middle of his dwelling. 


The puir^skfi or sacrifice for male issue, mentioned at the close of this passage, is r eeremon]r 
performed according to the instructions contained in the following text of the Veda: He who is 

desirous of issue, should offer to fire parent of male offspring, an oblation of kneaded rice roasted 
upon eight potsherds; and to Inora father of male offspring, a similar oblation of rice roasted on 

eleyen potsherds: fire grants him progeny ; Indra renders it old.’’ 

An unremote kinsman or the near relation of a This very obscure passage, 

which is yariously read and interpreted, is here translated according to the elaborate gloss of Nanda 
BANDIT A in his treatise entitled Dattaca mi mama* Yet the same writer in his commentary on 
VisuN^u (15. 10.), citing this passage, gives the preference to another reading (ad&ra»hand'ha<» 
vam asanniertshtam Sva)^ which ho expounds ^ one whose whole kindred dWcII in a near country, 

^ and one not connected by affinity.’ Which of these readings ho has adopted in his commentary 
on the Mitdeshardy is not ascertained. From a remark in the text 14.), the author himself, 
Vijnyane's WARA, appcars to haye read and understood it differently; ‘‘Should take, in the 
presence of hb kin, one whose kinsmen are not remote.” For copies of the Mitdeshard exhibit 
the reading, adura-bdnd'havam bandhu^sannicrlahta ^va* But the commentator Ba'lam-biiatVa 
seems to have read, as the Duttaca mimdnsdy bandhu^sanniertshtam (in the accusative instead of 
the locative ;) though he explain the terms a little difierently and transpose them : ‘ should lake a 

^ kinsman nearly related (ban(Phu^annicrishtam)^ as a brother's son or the like; but, on failure 
* of such, one whose kinsmen are not remote (addra^bdnd'havam) ; that is, any other person, 

^ whose father and the rest of his relations abide in a near country and whose family and character 
^ are consequently known.’ The authors of the Calpataru and Rctndcara read, like the scholiast 
of Vishn'u, adurd band^havam asanniertshtam dvoy and thus interpret the passage ‘ should take 
^ one whose kinsmen, namely his* maternal uncle and the rest, are near, [and whose name and 
^ tribe, with other particulars, can therefore be ascertained; or, for want of such kindred, ‘f] even 
^ one whose good or bad qualities are not known, [or one whose kinsmen are not at hand ; for 
^ his name and family may be ascertained by other sufficient proof.’ 

« Announced his intention to the Armg.”] R^d or king, usually signifying the sovereign, is 
here restricted, according to the remark of Nanda Pandit a, to the chief of the town or village. 

“ In the middle of his The sequel of Vasisut^’ua’s text is as follows. But, 

If doubt arise, let him set apart [without initiation and with a bare maintenance] like a S" udra^ 
ime whose kindred are remote. For it is declared [ir* the Vdda^ Many are saved by o>ic.”§ 


YASlfST*StA, 15. 5. 
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14. Aaunreraote kiaimui.] Thus the adoption of one very distant bj 
country and lan^age, is forbidden. 

15. The same [ceremonial of adoption*] should be extended to the case of 
sons bought, selfgiven, and nutde £as well as that of a son desertedf ] : for parity 
of reasoning re^res it 

16. The son bought C crtta) is one who was sold by his father and mother,, 
or by either of them t excepting as before an only son or an eldest one, and stip> 
posing distress and equality of tribe. As for the text of Mjsnv, ( " He is 
called a son bought, whom a man, for the sake of having issue, purchases from 
his father and mother: whether the child be equal or unequal to him. "^) it 
must be interpreted ' whether like or unlike in qualities ;* not in class: for the 
author concludes by saying " This law is propounded by me, in regard to sons 
" equal by class.’ 

17. The son made ( erttrima ) is one adopted by the person himself^ who 


15. 7%0 same eeremonial.'} Excepting the sacrifice or bnmt offering. However, even that 
Is to be performed at the adoption of a son self-giren. Ba'lam-bhat t'a. 

16. As for (he text of Menu ^fc.] S u xapa n on the other hand, expounds Ya jnya* 
•WALCYA by Mevu, and admits the moqaality of tribe. ^ A child, sold by his father and mother, 
^ and received for adoption, it a son bought. He may be of dissimilar tribe : for the text [of 
* Menu] expresses equal or unequal.*’ |) ChanVx'bVaka quotes the following discordant 
interpretations: ^ Equal;” belonging to the same tribe; or, if that be not practicable, one 
^ unequal, or not appertaining to the same tribe. So the Farijdta.T. But the author of the 
^ Fracas' a observes, Though the text express unequal,” yet a chiJd of a superiour tribe must 
^ not be taken as a son, by a man of inferiour tribe; nor one of inferiour class, by a man of a 
^ higher tribe. And the words equal or unequal,” as interpreted by Me'd ha'tit’hi, ape 
^ relative to similarity in respect of qualities.’^ 

17. The son madef\ One bereft of father and mother and belonging to the same tribe with 


Ya'jsyav? A 1 .CTA, % 1S4, viic ^ yi. )j DipeeaUed on 

Not the JHudemh’pdrijdtef whicb gives the oostrory interpretatioa. 
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is desirous of male issue ; being enticed bjthe show of mone^ and land^ and 
b^ng an nrphan witfout father or mother : for, if they be living, he is subject 
to their control. 

18. The son telffgiven is.ooe, who, b^g bereft of lather ud mother, or 

' ' ' ' , ' ' ' A. 

adumdened bjrJtheot. fwithojit cause.*! nreaents himself, saying " Let me be- 
come thy son.'*’ 

!19. The son, received with a bride, is a child, who, being in the womb, is 
accepted when a pregnant bride is e.4poused. He becomes son of the bridegroom. 

Oftwotatunui. 

‘file tdopter, and by him adopted, being entic^ to acqtiicsce by the show of wealth, is a son made 
bjr* adoption. Vis'wtV'ir/iRA ki iht Madana^Pdrijdtu* 

The form, !• be obsorted, is Ibis. At Rn auspicious time, the Adopter of a son, haring 'bathadp 
addressing (he person to be adopted, whtr has also bathed, and to whom he has gtren some accepta* 
ble chattel, says Be my son.’^ He replies I am become thy son.'* The giring of some chat* 
td' to him arises merely from custom. It is not necessary to the adoption. The consent of both 
parties is the only requisite; add a set form of speech is not essential. RnoaAn'iiARA in the S udd'him 
vk)Sca, 

18. The son selfmgiven*’] He, who, unsolicited, gires himself saying let me become thy 
son,’Ms called ason sclf.givcn (sxoayandaita). KskvlIlZaCK. 

Here also it is requisite, that he belong to the same tribe with his adoptiro father. Viswa'm 
s'WARA in the Madana^Pdrijdta. 

He who has lost his parents, or been abandoned by them without cause, and offers himself to 
a man as his son, is called a son self.givcn.’’ Menu.+ 

Being abandoned by his father and mother without any sufficient cause, such as degradation 
from class or the like: but merely from inability to mamtaiii him during a dearth, or for aBimilar 
reason. Viramitrbda^a, 

19. The son received zeitH n tride,“] If a woman be married while pregnant, the child horn of 
that pregnancy is a son rcceircd with a bride (sahod'ha:) provided the child wfere lH*gotten by a 
man of equal ciass. VjsVr VwAUA in i\\e 'Mculana^Pdrijaiu, 

He is distinguished from the son of an unmarried damsel, because the conception preceded the be* 
frothing of the motlier^ and from the son of concealed origin, because the natural father is known. 
Then what difference is there? for the son of the unmarried damsel was conceived before troth plighted. 

'A. i AIju.sc, 9 , 178. 
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20. A son deserted ( apavidd'ha ) is one, who, having been discarded by 
his father and motlier, is taken for adoption. He is son of the taker. Here, as 
in every other instance, he must be of the same tribe with the adoptive father. 

21 . Having premised sons chief and secondary, the author explains the 
order of their succession to the heritage : " Among these, the next iu order is 
“ heir, and presents funeral oblations on failure of the preceding.”* 

‘ <r ^ » 

22. Of these twelve sons abovementioned, on failure of the first respective- 

. i\ * 

ly, the next in order, as enumerated, must be considered to he the giver of the 

: ’ , V - * ' 

True: yet there is a great difference, since otte is bom before inaii4age|. and the. oilier after mark 
riage. This son reoeired with a bride Is son of him who Ukes the band of. the womali in 

marriage : for the maternal grandfather’s right is cUreated by his.^ away the child with the 

mother. NANoa Paw'dita in the Vaijp^ant^ on Vishw'u. 

Since tlic bridegroom is 8f>ecified as the adoptive father, the child does not belong, to his natural 
father. Although the religious coremony of marriage do not take place in the case of a pregnant 
woman, since a text of law restricts the prayers of the marriage ceremony to the nuptials of Tirgins,. 
and forbids their use In the instance of women who are not Tirgins^ as a practice which has bc^omo 
obsolete among mankind ; and it would be inconsistent with a passage of the V^d'a [used at the 
nuptial ceremony as a prayer] expressing the rirgin worships the generous sun in the form of 
fire;” ncTertheless the term marry” [in the text of Menu+] intends a religious ceremony different 
from that, but consisting of burnt offerings, and so forth, according to the remark of the Retna^» 
cara and the rest. Va^chespati mis'ra in the S radd^ha ckintamun i* 

30. DUcardedS] Abandoned: not for any fault, but through inability to maintain him, or 
because he was born under the iiiduence of the stars of tbe scorpion’s tail,): or for any similar rea» 
son. Ba'lam-biiat't a. 

Since that, of which there is no owner, is appropriated by soiznre or ocenpation, tbe child 
becomes son of him,’ by whom he is taken. Nanoa Pan'dita in the Vaija^anti on Vi8hn'’u, 15. 34, 

22. Oj these izcclve , The rarious modes of adoption, added to the legitimate son by 

birth, raise tbe number of descriptions of sons to twelre, according to most authorities. That num. 
ber is expressly affirmed by Menu, § Na'reda,|| Vasibht’h.VjH Vishn'u,*^ Ac. A passage is how* 

♦ Ya'jnyawai.cya, S. 1.9.^. f Menu, 9. 17S. 

t The birth of a son, while the moon Is near the stars of Mila (the scorpion's tail). Is danxerons to the father's life. 
n^oriVinx to Indian astrology ; and, on this account, a son born under that influence is exposed or a h andoned^. If oatufil 
auection and humanity do not overcome superstition and credulity, 

Mfixt;, 9. 15b* \\ Na'acoA, 13. 44. 2' VASisni'BAy 17* 11 . •* Yxsbr'u, 15. 1. ^ 
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funeral oblation or performer of obsequies, and taker of a shard or successor to 
the effects. 


23. If there be a legitimate son and an appointed daughter. Menu pro- 

s 

pounds an exception to the seeming right of the legitimate son to take the whole 
estate: " A daughter having been appointed, if a son be afterwards born, the 
division of the heritage must in that case be equal : since there is no right of 


. An appoint* 
ad dati|rh(er 
aharfi with ft 
IffCtrimate thni 
aroordintp h) a 
of Rfi* 


primogeniture for the woman,"* 


24. So the allotment of a quarter share to other inferiour sons, when a u. 

ft tpiftitcf of ft 

superiour one exists, has been ordained bjr Vasisht'ua : “ When a son bas been 
adopted, if a legitimate son be afterwards born, the given son shares a fourth 
pa.rt."f Here the mention of a son given is intended for an indication of othera 


(sfer quoted from DeVala^ asserting the number of fifteen The descriptions of sons are ten aiii 
fire.*’) and VrYraspati is dted as alleging the authority of Menu for thirteen : Of the thirteen 
sone^ who hare been enumerated by Menu in their order, the legitimate son and appointed daughter 
are the cause of lineage. As oil is declared to be a substitute for liquid butter, so aro eloren 
sons by adoption substituted for the legitimate son and appointed daughter.” Nanda Pan'dita, in 
Ills commentary on Yishm'U) obsenres, that ^ the number of thirteen specified by VrIhasfati, and 
^ that of fifteen by Dc'r ALA, intend subdirisions of the species,' not distinct kinds : consequently 
* there is no contradiction ; for those subdivisions aro also included in the enumeration of twelve.* 
It appears^ however, from a comparison of texts specifying the various descriptions of sons, that the 
exact number (as indeed is acknowledged by numerous commentators and compilers) is thirteen; in» 
eluding the son by a S udrA woman. Vide § 30. 

^3. If there be a son and an appointed daughter,'] So this passage is interpreted by the com- 
mentators Vis'we's wara and Ba lam-biiat't a. The original is, however, ambiguous and might bo 
explained ^ if there be a legitimate son and a son of an appointed daughter.’ Ba'lam-suatVa re- 
marks, that this can only happen where a legitimate son is born after the appointment of a daughter. 

44, So the allotment of a quarter nhare,] As the appointed daughter participates whero 
there is a legitimate son ; so do other sons likewise partake. Subbd^hini, 

The mention of a son given,] This is according to the reading of the text at here cited and in 
the Vtramitrbdaj/a and C am al Angara’s Vivada-Tandava. But, in the Culpataru^ Reindcara^ 
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also, as the son bought, son made' by sidoption, and _£8on sdf-given* andj tbS 
rest : for they are equally adopted as sons. 

25. Accordingly Ca'tva'y AN A says, " Tf a legitimate son be born, the rest 
are pronounced sharers of a fourth part, provided they bdong to the same tribe; 
but, if they be of a different class, they are entitled to-'food aifd raiment only.” 

26. Those who belong to the same tribes* .as the son <Sf the wife, the son 
given and the rest [^namely the sons bought, made, ,self-giv<ai and discarded, 
share a fourth part, if there be a true legitimate son: but those, Who "bfelong'to a 
different class, as the damsel’s son, the son oT concealed origin, the son oT a 
pregnant bride, and the son by a tWlce-martied woman, do not take a fourth 
part, if there'be a legitimate son: hut they are entitled to food and raiment only. 

' EAoeptionable .sons, as .the son .of an unmarried damsel, a son of 
concealed .origin, ope. received A bride, and a son b,y a twice-married w,omai|, 
share neither the funeral oblation, nor the-estate.” This passage of yiaHNol 
merely denies -the right of those sons -to a quarter share, .if there be legitimate 
issue : but, .if there bp nojegitimate son or other preferable claimant, even the child 
of an unmarried woman and the jrest of the adoptive sons may succeed to the 
wh ole paternal estate, under the text 'before cited (§31.) 

28. The- legitimate son is the sole heir of his father’s estate; hut, for 

7 

the sake of innocence, he should give a maintenance to the rest.*"§ This text of 

{annotattonSo 

XJhintdman'i See, that restrictiTe term is wanting: Sa chaturVha^hhaga^hhagi syat^ tnitead tff 
ChaturViia4)haga^hhagi sgdd daitacah* 

Sharers of a fourth pari. 2 This reading is followed in the MadanamPdrijata^ Viratni* 
irodnjfa &c. But the Calputaru^ Pc/ndcara and other compilations read ^ a third part*’ Yido 
JlMUTA-VAltANA. C. 10. § IS. 


... 1. + and PtCriJtfiQ, 

t It i« not round in the loBtUttiei of VlSBM'u i»byt is citcrl frooi (hat author in the Msd0iiuhPtMi^to aiyl 4^i\ 
“• in this place. \ Menu, 9. 103. 
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Mknu murt be eoe^ideredi ^ applicable to a case> where the adopted sen# 
(namely the son given and the rest) are disobedient to the legitimate son and 
devoid of good qualities. 


29. Here a special rule [[different from Ca^ty^'yawa's*] is propounded by 
the same author ( Menu ) respecting the son of the wife : '' Let the legitimate 
soil, when dividing the paternal heritage give a sixth part, or a fifth, of the pa- 
trimony to the son of the wife.'*f The cases must be thus discriminated : if 
disobedience and want of good qualities be united, then a sixth part should be 
allotted. Bui, if one only of those defects exist, a fifth part. 

50. Menu, baying premised two sets of six sons, declares the fijrst six to 
be heirs and kinsmen ; and, the last to be not heirs but kinsmen : '' The true 
legitimate issue, the son of a wife, a son given, and one made by adoption, a son 
of concealed origin, and one rejected fby bis parents,^ are the six heirs and kins** 
men. The sob of an unmarried woman, the ton of a pregnant bride, as<m 
bought^ a SOB by a twicc-rmarriod woman, a sod self-given, and a son by a Sidl'd 

1 , are six not heirs but kinsmen.*’}; 

51. That must be expounded as signifying, that the first six may tai^ <bo 
heritage of their father's coHaterml kinsmea ( mpitida* and Mm&no dac<i$) if 
^there be no nearer heir ; but not so the last six. However, consanguinity and 


•uppoilnr tliclr 
imubordiDatioB 
towArdt the le- 

fOO. 


He 

ufifih or e sixth 
part to the MB 
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cording; to hit 
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SO TwocldMet 
of vons ere dla-* 
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other Bou 


SI. SXpIlMfl- 
ott of tlM text* 


annotahona. 

JppUcabUto a e«»« ahere adopted lom (namelj/ the eon gioen S(c.) are disobedient.'^ 
It mho nbiio. to the dmmiefi «on ■nd the re«t: for they are declared entitled to food and raimont 
only, if there be legithnateiiMe; nnd that mn»t be eoppoeed to be founded on the eamc authority 
with thb text; but Menu hae himeelf propounded a fifth or a fixth part for the eon of the wife. If 
there be legitimate ifl8ue.§ Viramitrbdaya, 

SI. The first tit map take the heHtage ofeoUateral kinsmen : ....not so the last six.'] The 
■feme of the two passages is, that, if there be no nearer collateral btnsman, the first six inherit the 

|>roperty; bvt not the six last. Subbd^hinio 


t Mew, 9. 1S4. 


Mew, 9, 1&9— 160. 


Vide 
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THE MITACSHARA 


CHAP. r. 


tbe perfarmance of tbe duf^ of offering libations of crater and so forib^ on 
account of relationship near or remote^ belong to both alike. 


Cnnilrmetf 
by a pasia|;c of 
M£NU. 


32 . It must be so expounded; for the mention of a given son in the follow- 
ing passage is intended for any adopted or succedaneous son. A given son 
must never claim the family and estate of his natural father. The funeral oblar 
tion follows the family and estate : but of him, who has given away his son, the 
obsequies fail."'* 


annotations^ 

•, consanguinity S^c.'] Me'd’ha tit’ui interprets the text of Menu as signifying that 
^ the last six arc neither heirs nor kinsmen.^ But that interpretation is censured by Cullu ca- 
BHAt T A \ and is supposed by the comiBcntator on the MitdeshuTu to be here purposely confuted. 

52. The meniton of a given son is intended for any adopted jofi.] The meaning, as here ex. 
pressed, is this : the mention of a son giren is in this place intended to denote any succedaneous son^ 
Consequently , since ft appears from the text, that adopted sons have a right of inheritance ; but, 
according to the opponent's opinion, it ap{)oar8 from another passage, that they have not a right of 
succession ; it might be concluded from such a contradiction, that the precepts have no authority : 

therefore, lest the text become futile, the interpretation, proposed by us, is to be preferred. Sabbm 
d^hinL 

Of him y zcho has gFven ayiay his sotty the obsequies fail.'\ This must he understood of the case 
where the giver has other male issue. Subocthinl. 

But, if he have not, theo even that son is com].*'teiit to inherit; his estate and' to perform his ob- 
sequies; like the son of two fathers (Sect. 10 § 1): for a passage of S'a'ta'tapa directs Let the 
given son present oblations to his adoptive parent and to his natural father, on the anniversary of 
decease, and at Gayuy and on other occasions ; not^ however, if there be other male issue.*' This 
indeed can only ocoiir where the natural father is bereft of issue after giving away hia ion : siiioe, at 
the time of the gift, it is forbidden to part with an only son (§ 11.) In this manner is to be under* 
stood the circumstance of a given son, as son of two fathers, conferring benefits on both* BiA lam* 
bhatVa.. 

If either the natural parent or the adoptive father have no other maloissue, the dwy&mushyayuna 
or ion of two fathers shall present the funeral oblation to him and shall take his estate : but not so, 
if there be male issue. If both have legitimate sons, he offers an oblation to neither, but takes the 
quarter of a share allotted to a legitimate son of his adoptive father. 



rECT. XI. 


ON INHERITANCE. 


srj 


33. Alij without exception^ have a right of inheriting their father’s estate^ 
for want of a preferable son : since a subsequent passage ( “ Nut brothersj nor 
parents, but sons, are heirs to the estate of the father, ”* ) purposely aOirins the 
succession of all subsidiary sons other than the true legitimate issue ; and. the 
right of the legitimate son is propounded by a separate text (“ The legitimate 
son is the sole heir of his father's estate ;”f) and the word " heir” (ddtjadaJ is 
frequently used to signify any successor other than a son. 


S3, Soitf of an 
dcicriptions 
may inherit 
from (he father. 


34. The variation which occurs in the institutes of VAsisHT'iiii and the 
rest^ respecting some one in both sets, must be understood as founded on the dif- 
ference of good and bad qualities. 


S‘l. DiflTcrfiicct 
in (he order of 
enumeration rc” 
conciled : ai 

found in V 4- 
siiut'ha dec* 


9nnotattmt0« 

33. The word heir'* in frequently used.\ An insthnee is* cited in (Ke text. It is part of a 
passage, of wliicli the sequel has not been found. The words are let him compel the hiirs to pay.-** 

31. The variation^ which occurs in Vjsisaf'UA 4*c.] Menu, declaring the appointed 
daugiiter equal to the legitimate son, includes her under legitimate issue, J and proceeds to define the 
remainuig ten succedaneous .sons.§ But V asisiit'’ha statea the appointed daughter os tliird iu rank >||^ 
which is a disagreement iu the order of enumeration. The same must be understood of other instU 
tutes of law^lL which are here omitted for fear of proliiity. How then b the succession of the 
neat in order on failure of the iireccdiug reconcilcablc f The author proposes this diiliculty with iU 
solution. His notion of the mode of reconciling it is this: Menu, declaring' that the first set of six 
tons by birth or adoption is competent tc iuherH from collateral kinsmen on failure of nearer heirs, 
but not Bo the second set, afterwards proceeds to deliver incidentally definitions of those various sous. 
It appears therefore to be a' loose enumeration, and not one arranged with precision. Accordingly 
Menu, in saying ‘‘ Let the inferiour in order Uke the heritage,’ **♦ does not limit this very order, 
but intends one different in some respects: and the difference is relative to good and bad qualities. 
The sam^ method must be used with the variations in other codes. Moreover, what is ordained by 
YaVnyawalcya if consistent with propriety. For the true legitimate son and the son of an ap« 
pointed daughter arc both legitimate issue and consequently equal. The son of the wife, a son o( 
bidden oifgih, the son of an unmarried damsel, and a son by a twice-married woman, being produced 
from the seed of the adoptive father or from a soil appertaining to him, have the preference before the 
son glTcn and the rest The son received with a bride, being produced from soil which the adoptive 


• Mene, 9, l8tL 
I Vasisbt'ha, 17. li. 
Mshp, 9. 194. 


Vide ^28. t Mf.!(U» 9. 195. S Mbku, 9. 166.-178# 

As Ywnifc, 15. ST. NA^aaoi, IS. 44.-45. Dfi'VAi.A 
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88. Not beinf; 
npplicahle whan 
the rank dlfferi. 
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S 30 THE MITXcSHAR^ .chap. x. 

35. But the assignmefll of the tentli place to the eon of an appointed 
daughter^ in Gautama's textj is relative to one differing in tribe. 

36. The following passage of Menu, If, among several brothers of the 
whole blood, one have a son born. Menu pronounces them all fathers of male 
issue by means of that son is intended.to forbid the adoption of others, if a 
brother’s son <an possibly be adopted. It is not intended to declare him son of 
his uncle: for that is inconsistent with the subseguent text ; brothers likewise 

and their sons, gentiles^ .cognates &c/'f 

37. The author next adds a restrictive clause by way of conclusion to what 
had been stated : This law is propounded by me in regard to sons equal by 

class. ’’J 

38. This maxim is applicable to sons alike by class^ not to such aa differ in 
Tank. 

39. Here the damsel’s son, the son of hidden origin, the son received with a 
bride, and a son by a twice-married woman, are deemed of like class^ through 


lather accepts far his own, is placed lo the second set by the authority of the text [or becanso the 
mother did not appertaia to the adoptive father at the Ume when the child was begotten.^] The 
whole is therefore unexceptionable. SuAhd'hinL 

36. That it dnennaitUnt tioith tht nubanqana^ leaf *3 It k incompatible with a passage of 
YA'jNVAWALCYa declaratory of the nephew’s right of succession after brothers* For> if he be 
deemed a sou, because all the brethren are pronounced fathers of male issue by means of the son of a 
brother^ he ought to inherit before all other heir|^ such as the father and the rest, f who arein ihai 
passage preferred tp him.] Subbd*hini. 

The principle of giving a preference to the nephew^ as the nearest kinsman, in the selection of a 
person to be adopted, is carried, much further by Nanoa aAn niTA in the Ifattofthmirndnsd: and, 
according to the doctrine these laid down^ the choice should fall op the next nearest relation, if there 
be no brother’s son ; and on a distant relation, in default of near kindred:: but. en a stranger, only 
upon failure of all kin. See § 

• MCNtt, 0. 188. 136. Vlf!iS« c. S. Sect. I. ^ I 

Xa'j*yawajw:ya, 8. 134. BA'j.AM-BHArirA. 



ncT. XI, 


ON INHERITANCE. 


(b€ir nftturftl Iwt not* in their own oh&rftcters i for they are not witbin the 

definition of tribe and class. ^ 


ded. <fioti((h not 
within the de* 
iniUoi of trih«« 


40. Since issue, procreated in the direct order of the tribes, m tho Mur- 
d'havasicta and the rest, are comprehended under legitimate issue, it must be un- 
derstood, that, on failure of these also, the right of inheritance devolves on the son 
of the wife and the test. 


40. Lniritlmitit 
if lue, of n mlx« 
cd claif,- Ittbo- 
riti before e« 
ttopUre aofiin^ 


41. But the son bj a S'udrd wife, though legitimate, does not take the 
whole estate, even on failure of other issue. Thus Menu says, " But, whether 
the man have sons, or have no sons, fby his wives of other classes,! no more 
than a tenth part must be given to the son-of the S'udra."* 


41. But fhi 
fon if 
rcftricted to a 
tenth, by o |ui«« 

sane of Msjtv* 


43. " Whether he have sons,” whether he have male issue of a regene- 

rate tribe ; ” or have no sons,” or have no issue of such a tribe; in either case, 
upon bis demise, the son of the wife or other [^adoptive son,] or any other kms> 


4f. TnierprrtA' 
tioji of the text. 


Slmiotatunu;. 

39. They are not within the dejinition of fri6e.] For YA'iNTAWALCTA, hating described 
(ho origin and distinctions of the tribes and classes, [viz. the Murd'huvasktay Ambatht'hay 
Nishdday MdhUhyay Ugra and Carana{\ adds This rule coocems the children of women lawfully 
married.” f Vlramitrodaya, 

Since these (viz. the damsers son and the rest) are bastards ; born eliber in fornication or adal. 
tery, their eaclnsion from class, tribe &;c. hat been ordained in the first book on religious obscr- 
Yancet. SubbiThinL 

41. No more than a tenth part. ^ Is not this wrong ? for it has been declared, that the sYd- 
drd*9 son shall take a share In a distribution among 8on^» of various tribes (Sect. 8. 4 I) ; but it is 
here directed, that be shall hare a tenth part. No: for the four shares of the BrahmanVf son, 
with three for the Cshairiya's child, make seven; and, with two for tho VaisyaU offspring, 
make nine : adding that to one for the S'ddrd^i son, tho sum is ten. Tlius there is no contradie* 
lion ; for, in that instance also, his participation for a tenth part is ordained : and the whole is utu 

exceptionable. Subbdkini. 


• Mexv, 9. 


i Ya'sktawalcta, 1. 93. 

K 
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1^. Interpret*- 
tion qf the text. 


hse tH£^ MfTATGSaiHKl 

man [.and heir,] shall give to the S'udrd’s 9on, no more than a tenth port oCtho 

I 

father’s estate. ^ 

\ 

43. Hence it appears, that the son of a Cshatrit^c^ or Vaii'ifd vrUo takes 
the whole of the property on failure of issue hj women of equal class. 


SECTION XII. 


nights of a son by a female slave., in the case of a S'lidra’s estate. 


1. The author next delivers a special rule concerning the partition ^of a 
S'udra's goods. Even a son begotten by a S'udra on a female slave, may 
take a share by the father’s choice. But, if the father be dead, the brethren 
should make him partaker of the moiety of a share : and one, who has no 
brothers, may inherit the whole property, in default of daughter’s sons.”* 

The son, begotten by a S'udra on a female slave, obtains a share by 
the father’s choice, or at his pleasure. But, after {^the demise of f ] the father^ 
if there be sons of a wedded wife, let these brothers allow the son of the female 
slave to participate for half a share: that is, let them give him lialf [as much as 
is the amount of one brother’s^] allotment. However, should there be no sons 
.of a wedded wife, the son of the female slave takes the whole estate, provided 


43. Jlence it appears,"] It so appears from the text of Menu abore cited (4 41). ^Khkni* 

BllAT T A. 

1. In default of daughter's Some interpret this ^ on failure of daughtom, and in de« 

fault of their sons.* Ba lam-bhat^t A. 


and 


• YaVkyawalcya, 2. Id4.-*1S5. 


Ba" liAH’BBAfl^A. 



ON INHSlFTANCt:. 


there be no daughter! of a wife, nor sons of daughters. But, if there be such, 
the son of the female slave participates for half a share only. 

3. From the mention of a S'udra in this place, ([it follows, tliat^ the son 
begotten by a man of a regenerate tribe on a female slave, does not obtain a share 
even by the father’s choice, nor the whole estate after his demise. But, if he be 

m 

docile, he receives a simple maintenance. 
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CHAPTER 


SECTION 1. 


Right of the widow to inherit the estate of one, who leaves no mate issue; 


TT 

1. X HAT sons, principal and secondary, take the heritage, has been 
shown. The order of succession among all [tribes and classes*] on failure of 
them, is next declared. 

S. " The wife, and the daughters also, both parents-, brothers likewise, and 
*’ their sons, gentiles, cognates, -a pupil, and a fellow student : on failure of the 
" first among these, the next in order is indeed heir to the estate of one, who 
*' departed for heaven leaving no male issue. This rule extends to all [persons 
*' andf] classes.”^ 


9nnotat(on& 

*. “ Brother t likexoite.*'} This is understood bx Ba'lsh^hatVa as signifying both brothers- 
and sisten. 

And ihtir Ba''laii-biiat't*a underatands the daughters of brothers^ as well as their 

sous. 



SECT. I. ON INHERITANCE. 325 

"S. He, w'ho has no son of anj among the twelve descriptions abovestated 
(C. 1. Sect. 11.) is one having 'no male issue.' Of a man, thus leaving no 
male progeny, and going to heaven, or departing for another world, the heir, or 
successor, is that person, among such as have been here enumerated, ( viz. the wife 
and the rest, ) who is next in order, on failure of the first mentioned respectively. 
Such is the construction of the sentence. 

4. This rule, or order of succession, in the taking of an inheritance, must 
he understood as extending to all tribes, whether the Murd'hdvasicia and others 
in the direct series of the classes, or Suta and the rest in the inverse order ; and as 
comprehending the several classes, the sacerdotal and the rest, 

B. In the first place, the wife shares the estate. " Wife*' (patni) signities 
a woman espoused in lawful wedlock ; conformably with the etymology of the 
term as implying a connexion with religious rites. 

fi. also declares the widow’s right 4o the whole estate. 


8. Such .it the eonslructi 0 n of the scnlence.l The commentator Ba lam-bhat't’a disapprorc* 
r^^Dg which is here followed. The differenre is, howoref, immaterial. 

5. Conjormdbly ttUh (he etymology,^ A ruJe of grammar is cited in the text ; tijs. PA’w'i-Nf, 
4 . 1. 35. 

The author of the SubbcVhhii remarks, that the meaning of the graromatical rule cited from Pa'** 
m’ini is this ; Palni ‘ wife’ anomalously derived from Pad ^ husband,’ is employed when connexion with 
religious rites is indicated : for they are accomplished by her means, and the consequence accrues to 
hhn. The purport is, that a woman, lawfully wedded, and no other, accomplishes religious ceremo- 
nies : and therefore one espoused in lawful marriage is exclusively called a wife ( patni,) Although 
youngor wives are not competent to assist at sacrifices or other religious rites, if an eldest wife exist, 
who is not disqualified ; still, rinee the rest become competent in their turns, on failure of her, or 
CTcn during her life, if she be affiicted with a lasting mafady or be degraded for misconduct, they 
possess a capacity for the performance of rcligioui* ceremonies ; and here such capacity only is 
intended. Or else marriage miiy be exclusively meant by religious rites : for offerings are made to 
deities at that ceremony ; and such also is a sacrifice or solemn rite. Thus like.wise, a woman law* 
fully espoused, and no other, is a tvife (pdlni.) 
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*• The widow of « childlcs# nwii, keeping uneuIUed her huabend^o bed, aod perse-* 
vering in religious observances, shall present his. funeral oblation and obtain fhis j 
entire share.”* Whad-VisHN'o likewise ordains it: " The wealth, of him, who 
leaves no male issue, goes'to his wife ; on failure of her, it devolves on daugh- 
ters ; if there be none, it belongs to the father ; if he be dead, it appertains to 
the mother. ”t So does Ca'tya'vana : “ Let the widow succeed to her husband’s 

wealth, provided she be chaste ; and, in default of her, the daughter inherits if 

♦ ♦ 

unmarried. And again, in another place : " The widow, being a woman of 
honest family, or the daughters, or on failure of them the father, or the mother, 
or the brother, or his sons, are pronounced to be the heirs of one who leaves no 
male issue. ”§ Also VbIhaspati : “ Let the wife of a deceased man, who left 
no male issue, take his share, notwithstanding kinsmen, a father, a mother, or 
uterine brethren, be present.” 

7. Passages, adverse to the widow’s claim, likewise occur. Thus Na'beda 
has stated the succession of brothers, though a wife be living; and has directed 
the assignment of a maintenance only to widows. ” Among brothers, if any 
one die without issue, or cuter a religious order, let the rest of the brethren 
divide his wealth, except the wife’s separate property. Let them allow a mainte- 

'9h 

nance to his women for life, provided these preserve unsullied the bed of their 
lord. But, if thej^ behave otherwise, the brethren may resume that allowance." || 
Menu propounds the succession of the father, or of the brother, to the estate of 
one who has no male offspring : Of him, who leaves no son, the father shall 

take the inheritance, or the brothers. "H lie likewise states the mother ’s right 
to the succession, as well as the paternal grandmother’s ; " Of a son dying 
childless, the mother shall take the estate : and, the mother also being dead, the 
father’s mother shall take the heritage.”** Sanc’ha also declares the successive 

- See a note on thU pnmere In Ji*'iiu*TA*yA'H ANA, Ch. II. Sect. I. ^ 7. + Visiin'u, 17,4. — 7, 

I VUIe infra. Sect. 8 . ^ 2 . 

S In (he Viramitrutaija, this is cited ns the text of a different author t but the commcDtator on tbe iiflldCiA«r4 
ireatt it as a furiher passage from the author before cited. 

B N-»;hbih. 13, -M.—aa. i Mbso, 9 . iss. Vide Sect. d. K I. 

•• Mkmv, 9. sn. Vide Sect. 4. ^ i & Sect. 6. 
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riglit* of brotherij onA of both poreats, and lartW of the eldeit ** The 

. t 

wealth of a man. Who departs for heaveD, leaviog no male istuoj gafsB III l|& 
brothers. If tliere be none, bis father and mother take it: or his eldest wifii.'^ 
Ca'tya'yana- too sajs, " If a man die separate from his coheirs, let his father 
take the property on failure of male issue; or successively the brother, or the 
mother, or the father's mother.” 


8. The application of these and other contradictory passages is thus ex- 
plained by D’ha're's'wara : ' The rule, deduced from the texts 
WALCYA &c.*3, that the wife shall take' the estate, regards the widow of a 
separated brother : and that, provided she be solicitous of authority for raising 
up issue to her husband. Whence is it inferred, that a widow succeeds to the 

A 

estate, provided she seek permission for raising up issue, but not independently 
of this consideration ? From the text above cited, ” Of him, who leaves no son, 
the father shall take the inheritance ; ”f and other similar passages [as Na'rbda’s 
&c.|] For here a rule of adjustment and a reason for it must be sought; but 
there is none other. Besides it is confirmed by a passage of Gautama : " Let 
kinsmen allied by the funeral oblation, by family name, and by descent from the 
same patriarch, share the heritage ; or the widow of a childless man, if she seek 
to raise up offspring to him.”$ 
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And other contradictory pa!tsage8.’\ Alluding to the tcxti of Gautama and Db"tal4 

4 

subsequently quoted. Ba lam-bhatt a. 

The rule deduced from the texts,"] From those of Ya'jnyawalcya (§$•)> Vr^dd*haAAt}SV^ 
Vnns'v^ Catya'yana and VrTiiaspati (§ 6.) Subbd^hini &c, 

ff she seek *... offspring,'*"] Tho particle (vd) is understood by the author, by whom 
the passage is here cited, in the conditional sense, as appears from the interpretation of the text In 
the next paragraph 0.); according to the remark of the commentators on the MUdeshard* 
But the scholiast of Gautama takes it in its usual disjunctWe sense: and the text is differently 
Interpreted by the author of the Mitdeshard himself (§ 18.) 

Mkwv, n. 185, Vide supra. S 
GAcixiiAf S8. 19. -^90. Vide lafnu 
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13. A passage 


9. / The ineittlii^'«f ihe- text H'-thi*.': eddustett 'skMnme^ 

obletiMi. 'hy race, ' or by descent from apatriarolij share' tlie dffeoh of oiOWbl' 
leaves no issue: or liis widow talees the estate^ provided abe sciek-]pr<^etiy;* 

|6. ' Mend li'kewue shows hy the following passage^ tbat^ when a brother 

dies possessed of separate property^ the wifo’s claim to ,the effects is in right of 
and not in any other manner. " He^ who keeps the estate of his brother 
and maintains file widow, must, if he raise 'up issue' to his brother, deKver the 
estate to -the son.”* So, in the case of undivided property likewise, the same 
author says, " Should a younger brother have begotten a son on the wife qf his 
cider brother, the division must then he made equally : thus is theiaw settled. ”f 

11. * Vasisht'^ii A also, forbidding an appointment to raise .up issue to the 
husband, if sought from a covetous motive ("An appointment shall not be 
through coyeteousness ) thereby intimates, that the widow’s succession to the 
estate is in right o.f such en appointment, and not otherwise.' 

12. ' But, if authority fur that' purpose have notheefa received, the widow 

titled to a maintenance only; by the text ofN'A'jiEDa ; " Let them' allow a 

maintenance to his women for life/’^ 

13 . ‘ The same (it is pretended) will be subsequently declared by the 


10. Musf . . . .deliver the estate to the It is thus that a separated brother it 

meant; elsc^ if there had been no partition, he could not hare separate property. In the text subie. 
qaently cited, it appears from the direction for making the division equally, that the case of an un» 
separated coheir is intend^. Since there cquI^ be no partition, if he were already separated., Subd* 
d'hini. 

11. The xei^owU succession is in right of such an appointment.'] A widow, who has accepted 
authority for raising up issue to her husband^ hu the right of succession to Us estate ; but no other 
widow has so. Vtramitrbdaga^ 

. 1 3. The same ( it is pretended) will be declared,] Here the particle cila indicates disappro* 


* Menu, 9. l4eV 


.VUit). 120. 


Yastsbt*va, 17. 48. 


Na^eeda, 18k 26. Vldttapts. 



•ACT. 


OJf 


iiUift ; '’' And (hdir chadless wiv«, conducting iheritwlMI aright, 
inttst be supported { but stich, as are uncbastes should be expelfed ; 

^ indeed, Aould those, who are perverse. 


1 , 


14.' ' 'MtweoveT, sinee the wealth of a regenerate man is designed for reli> 
gious uses, the succession of women to such propertjr is unfit ; because they are 
not competent to the performance of religious rites. Accordingly, it has been 
declared by some author, " Wealth was produced for the sake of solemn sacrifi* 
ces : and they, who are incompetent to the celebration of those rites, do not par-> 
ticipate in the property, but are all entitled to food and raiment.” ” Riches were ■ 
ordained for sacrifices. Therefore they should be allotted to persons who are 
concerned with religious duties ; and not be assigned to women, to fools, and to 
people neglectful of holy obligations.” 


15. That is wrong : for authority to raise Up issue to the husband is neither ' 
specified in the text, (” The wife and the daughters also &c.”+) nor is it sug- 
gested by the premises. Besides, it may be here asked ; is the appointment to 
raise up issue a reason for the widow’s succession to the property ? or is the issue, 
borne by her, the cause of her succession ? If the appointment alone be the reason, 
it follows, that she has a right to the estate, without having borne a son ; and the 
right of the son subsequently produced {^by means of the appointment^ j does not 


taotatloitti* 

balion ; as in the example ‘ Ah ! wilt thou [presume to] light.’ For this passage of Va'jnta* 
WALCYA will be expounded in a difTcrent sense. So the expression ^ by some author* (§ 14.) is 
Intended as an indication of disrespect, lienee the insertion of the passage so cited^ in this argument^ 
does not imply an acknowledgment of it as original and genuine. Subodhfni. 

14. Ji has been declared by eome atUAon] The passage here cited is not considered as ailw’ 
thentick ; and no anthority is shown for that and Uic follO#iiig text. 

15. Jnd the right cf the son subsequently produced does not ensue. 1 Which is inconsistent 
with the enunciation of his right of succession, as one of the twelro descriptions of sons, preferabl|^ 
to the widow and other heirs. Subbtthini and BA'tAMwSHATVA. 
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Bfinn of Oav« 
tama'i text 
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eoiue. But, if the ofiiipring be the sole cause [[of her clBira,*^ should 

not be recited as a successor : siace« in that case^ the son alone has a right to the 
goods. 

16. Rutj it is said) uroniea have a title to property^ joither through the 
husband) or through the son, and not other^rise. That is wrong: for it is 
inconsistent with the following tesit and* other similar passages. " What was 
given before the nuptial fire, what was presented in the bridal procession, what 
has been given in token of affection, what has been received the woman' from 
her brother, her mother, or her father, are denominated the sijcfold property of 
a woman.’ 

17. Besides, the widow and the daughters are announced as successors 
($ 2 ), on failure of sons of all descriptions. Now by here affirming the right 
of a widow, who has been appointed to raise up Issue, the right of her son to 
succeed to the estfite is virtually affirnted. But that had been already declared : 
and therefore the wife ought not to be mentioned unde/ th.c head [of supcessio.u 
to the estate n of one who ieav.es ao male issue.. 

18. But, it is alleged, the right of a widow, who is authorized to raise 

up issue to her husband, is deduced from the text of Gautama : Let kinsmen 

allied by the funeral oblation, by family name, and by descent from the same 
patriarch, share the heritage or the widow of a childless man : and she may 
cither [remain chaste, or may3 seek offspring. This too is erroneous : for 

That is wrong: for it is inconsistent with the following text.] Admitting the restrict 
that women obtain property thrpngb their hnibandi or soni only, still that restrietion does 
not bold good uttirersally, since women’s right of property is declared in other instances. Sub6d*hini, 
17* Hke wife ought not to be mentioned*] She ought not to be here mentionedi lest it should 
be thought a vain repetUioii« SubhttkiiU* 
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fbe senae^ whicii is ' fb^c expressed, is not ' if she seek to obtain offspring, she 

* may take the goods of one who left no issue;’ but * persons allied by the 
' funera.1 oblation, by family name, and by descent from the same patriarch, 

* .share the effects of ooe who leaves no issue; or his widow takes his estate: 

* and she may either seek to obtain progeny, or may remain chaste.’ This is an 
instruction to her, in regard to her duty. For the particle (vd) ‘ or,’ denoting 
an alternative, does not convey the sense of ' if.’ Besides it is fit, that a chaste 
woman should succeed to the estate, rather than one appointed to raise up issue;, 
reprobated as this practice is in the law as well as in popular opinion. The 
succession of a .chaste widow is expressly declared : " The widow of a childless 
man, keeping unsullied her husband’s bed, and preseveriug in religious obscr* 
Vances, shall present bis funeral oblation and obtain his entire share.”* And an 
authority to raise up issue is as expressly condemned by Menu : “ By regenerate 
men no widow must be authorized to conceive by any other ; for they, who au- 
thorize her to conceive by another, violate the primeval law.”f 


Tltf right Inter- 
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19. But the text of Vasisht^ha " An appointment shall not be through 
covetousness must be thus interpreted : ' ifthe husband die either unseparated 
' from his coparceners or reunited with thern, she has not a right to the succcs- 


Proper i*n- 
fcrprc^Hfiou of 
the (ext itf V A* 
imij I'liA 


l^nnotatunui, 

f 

18. She ma^ either seek to obtain progcn^,’\ The author proposes two modes of conduct 
for a woman whose husband is deceased. One is^ that she should seek oiTspring, jov endeavour to 
obtain male issue under an authority for that purpose. The term vd (cither, or,) in this place 
does not signify ^ if;* but indicates an aitornatifc and that implies an opposite case; and the 
opposite case is the second mode of conduct, which, though not expressly stated in the text, must, 
hy force of the particle vd, in its usual disjunctive acceptation, be opposite to the desire of obtain- 
ing progeny means of an appointment to raise up issue: and this is consequently determined to be 
the duty of chastity. The meaning therefore is this : two modes of conduct are here prescribed ; 
cither she must seek male issue by means of an appointment for that purpose, or she must 
chaste. Subhd'kini* 


yide 


f Mcav, $• 64. Yide U Beet. 10. 
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• tbe sake of securing the suceessioQ toJier effiipiwg^' 


SO. And of the 
paisaffcof *Va'- 
AISDA a 


20. As for the text of Na'rbda^ Let them allow a maintenance to his 
women for life Since reunion of parceners had heen premised ( in a former 
text. viz. ** The shares of reunited brethren are considered to be exclusively 

r » • » 

theirs ;*'f) it must be meant to assign only a maintenance to their childless' 

•s 

vridows. Nor is tautology to be objected to that passage, the intermediate text' 
being relative to reunited parceners ( ** Among brothers, if any one die without 
issue, &c.”;{;) For women's separate property is exempted from partition by this 
explanation of what had been before said ; and a mere maintenance for the widow 
is at the same time ordained. 


21. Thelexfof 
y a'j n I 

willbeeitilaiii- 
ed in a diU'er^at 
•eoge. 


21. The passage, which has been cited, “ Their childless wives, conducting 
themselves aright, must be supported ;”§ will be subsequently shown to intend 
the wife of an impotent man and so forth. || 


fs. 

WAAAS MtgW 


22. As for the argument, that the wealth of a regenerate man is designed 


JdnnotBtions. 

10. Therefore an appointment . • • . must not be accepted,^ Considering, that she has not herself 
a right to the estate, she ought not to seek an authority for raising up issue, from covetousness, with 
the view that the wealth may go to her progeny, as it cannot belong to herself. Subbd^hinU 

20# Nor is tautology to be objcctedJ^ On the ground, that both passages convey the same 
import. For, in explaining what had been before said, the two several passages convey two distinct 
meanings : namely, that the women’s separate property is not to be divided ; and that a maintenance 
only is to be granted to them. What had been before said, is not all which is afterwards declared ; 
that it should be charged with tautology. The text Among brothers, if any one die without 
issue,” is an explanation of the preceding one The shares bf reunited brethren are considered to be 
exclusively theirs.”) The close of it, except the wife’s separate property,” is a declaration of her 
property being indivisible ; and the subsequent passage Let them allow a maintenance to his wo« 
men for life”) contains a separate Injunction. Ba'lam-buatVa. 

• NA'RcnA, 1.^ 96. Vide S + Na^reoa, IS. 24. 

Na'R£ 04 , 13. 2!>. See Cb* n* Sect. 1. 

Tide supra* ^ IS. I Vide Sect. 10. ^ 1&. 
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for oim ; a ^n^an't fueeession fo lacli propertj^ ki tnflit} ke- 

cause she is not competent to the performanee of rdigious rites ; that is 'irroni^f 
for^ if every thing, which is wealth, be intended for sacrificial purposes, then 
charitable donations, burnt offerings, and similar matters, must remain unaccom- 
plished. Or, if it be alleged, that the applicableness of wealth to those uses is 
uncontradicted, since sacrifice here signifies religious duty in general ; and chari- 
table donations, burnt offerings and the rest are acts oT religious duty r still other 
purposes of opulence and gratification, which are to- be effected by means of 
wealth, must remain unaccomplished ; and, if that be the case, there is an incon- 
sistency in the following passages of YA JurawaLCVA, Gautama and Menu. 
“ Neglect not religious duty, wealth or pleasure, in their proper season.”* " To 
the utmost of his power, a man should not let morning, noon or evening be 
fruitless, in respect of virtue, wealth and pleasure, "f " The organs cannot so 
efiectually be restrained by avoiding their gratification, as by constant know- ■ 
ledge [of the ills incident to sensual pleasure.”^ 


meat of 
meii'e 

to inherll IK 
U)> refuted. 


Ti U thnwit to 
be inconsiitent 

WAI^rVA, 
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and 


23. Besides, if wealth be designed for sacrificial uses, the argument would 
be reversed, by which it is shown, that the careful preservation of gold [iucul- 


ts. 

coin (tall life 
wiiii ihi* 
of 


Sacrifice here signifies relif^ioi^s dufjf in general.'] The relinrjui.shment of a thing, with 
the Tiew to its appertaining to a dei< j, is a sacrifice (yaga) or consecration of the thing. The 
same design, terminated by casting tlto tiling into the flames, is a burnt oCfcring (huma) or holocaust. 
The conferring of property on another by annulling a previous right, is a gift (ddna) or donatbn. 
Such is the diflereuce between sacrifice, burnt offering and donation. Subod^hinL 

In their proper season.^'] This part of the text was wanting in the quotation of'it, ai hero 

exhibited : but the passage, as it is read in its proper place, by the Mitdeshard^ Ai»AaA rca and the 
Dipacalicd^ contains the words stcac6 c<il6 ^ in their proper season.^ 

23. The argument toould be reversed.] The reasoning here alluded to occurs in the Mtmdnsd; 
and is the 12th topick of the 4th section of the 3d chapter. The passage of the Veda, which is there 
examined, and the initial words of wliich arc quoted in «he text, enjoins the careful prcscrration of 

AWAMva, 1. 115. +Nottoa0dinGACTA«s'iinstltBtei. J M««o,8. 90 . partlallj quoted in this ptao*. 
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cated bj a passage of the Veda*] Let gold bejareserred,” Miotended not for 
religious ends, but for buman purposes. 

/ 

*4. Women - Moreovcr, if the word sacrifice import religious duty in general, the 

might inherit, 

succession of women to estates is most proper, since they are competent to the per- 

lor rcligiouK , 

U8CB. formance of auspicious aijd conservatory acts [[as the making of a pool or a 

garden &c.f3 


S5. Tlimigh 
held in thral- 
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capable of pro- 
perty. 


25. The text of NA'nEnA, wTiicTi declares the dependence of women, (''A 
woman has no right to independence/ ) is not incompatible -with .their acceptance 

’a- 

of property ; even admitting their thraldom. 


S6. Right in- 
lerpretuiiuii of 
puNNages liefore 
ciUid 14). 


2fi. How then are the passages before cited (" Wealth was produced for 
the sake of solemn sacrifices &c.’']| ) to be understood? The answer is, wealth, 
which was obtained [jn charUy§J for the express purpose of defraying sacrifices, 
must be appropriated exclusively ^to that use even by sons and other successors. 

I 

The text intends that: for the following passage declares it to be an ofience [to 
act otherwise,] without any distinction in respect of sons and successors. He, 
who, having received articles for a 4sacrifice, ^disposes not of them for that pur- 
pose, shall become a kite or Encrow/’S 


?7. A pas^n 
of ('atya'- 
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27. It is said by CA'xrA'yANA ” Heirlcss property goes lo the king, de- 
ducting however a subsistence for the females as well as the funeral charges.: 


l^nnotationg. 

gold, lest it, lose its brlghtRfss and lie tarnished. The question, raised on it, is whether the obscr« 
Yanre of the precept bo essential to the efficacy of sacrifice or serve only a human purpose; and the 
result of the reasoning Is, that the precept affects the person, and not the sacrifice. This reasoning 
is considered by author to be Uicompatible with the notion, that wealth is intended solely. for 
sacrificial uses. 

• ■Ra'lam-biiatVa. + Ba'lam-bhatVa. t Na'svda, 13. SI. 

M Vide ^ 14. t Ba'i.am-bhat't'a. 

S This i» a pA««Age of Menu according to BA''LAM-jBjaAi^T'’A $ and a text of the fame import, but expreiiedin 
othtr «ords> occttu hi UU iniUUitett, U* 
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but the goods belonging io a venerable priest, let him bestoiv on venerable 
priests.” « Heirless property,” or wealth which is without an heir to succeed 
to it, goes to the king, beconies the property of the sovereign ; deducting 
however a subsistence for the females as well as the funeral charges that is, ex- 
cluding or setting apart a sufficiency for the food and raiment of the women, and as 
much as may be requisite for the funeral repasts and other obsequies in honour of 
the late owner, the residue goes to the king. Such is the construction of the text. 
An exception is added: but the goods belonging to a venerable priest,” de- 
ducting however a subsistence for the females as well as the charges of obsequies, 
*'Iet him bestow on a venerable priest.’ 

28, This relates to women kept in concubinage : foi- the term emplowd is 
" females” (yoshid.) The text of Na'red .4 likewise relates to concubines; 
since the word there used is " women” (stri.) “ Except the wealth oi a. Brdli- 
mana [property goes to the king on failure of heirs.] But a king, who is atten- 
tive to the obligations of duty, should give a maintenance to the women of such 
persons. The law of inheritance has been thus declared.”* 

29. But since the term “ wife” ( patni ) is here cmplo 3 ’cd, ( § 2. ) the succes- 
sion of a wedded wife, who is chaste, is not inconsistent with those passages. 

SO. Therefore the right i'lterpretation is this : when a man, who was sepa- 
rated from his coheirs and not reunited with them, dies leaving no male issue. 


^nnotatunui, 

*117. Lei him besioa on venerable priests*^ ^ lei him heniow on a venerable pricsi,' 
Tfic commentator, Ba lam*buat't A, considers as a Tariation in the reading of the text, the siibsc. 
qnent interpretation of it, *lct him bestow on a venerable priest srbirij/djjupapudayti in place of 
j rbtrii/6bhjjai iad arpa^di, Jle remarks, however, that tiic singular number is used gencrirally. 

28. The iext . .. .relates io concubines.'] Or to twice.married women am) others not coitsU 
dered as wives espoused in lawful wedlock. Ba lam bhatt a. 
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his widow £if chaste*] takes the estate in the first instance. For partition had 
' " premised ; and reunion will be subsequently considered. 
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fimaii property. 
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31. It must be understood^ that the explanation, proposed by SrIcara 
and others, restricting [the widow’s succession] to the case of a small property, 
is refuted by this [following argument, f] If there be legitimate sons, it is pro- 
vided, whether partition be made in the owner’s life time or after his decease, 
that the wife shall take a share equal to the sou’s. " If he make the allotments 
equal, his wives must be rendered partakers of like portions.’’^ And again: 
" Of heirs dividing after the death of the father, let the mother also take an 
equal share. ”§ Such being the case, it is a mere errour to say, that the wife 
takes nothing but a subsistence from the wealth of her husband, who died lea- 
ving no male issue. 


She doe* 
nof bikf i!M*reIy 
ciioiipj) for her 
subiiisleiicc* 


32. But it is argued, that, under the terms of the texts above cited, ( his 
wives must be rendered partakers of like portions;” and let the mother also 
take an equal share;”) a woman takes wealth sufficient only for her maintenance. 
That is wrong; for the words “ share” or ” portion,” and “ equal” or like,” 
might consequently be deemed unmeaning. 


Sfnnotations. 

31. It IS a mere errour to s(u/^ that the xcijc takes nothing hiU a subsistence.] If the wife 
bliaro a portion equal to that of a Bon^ nut an allotment Bufilcient only for her support^ both when 
the husband is living, and after his decease, though sous exist; more especially should it be afbrmcd| 
that she obtains the whole wealth of her husband, who leaves no male issue: and thus, since the 
widow^s succession to the whole estate is established by reasoning a fortiori, the aSBcrtion, that she 
obtains no more than food and raiment, is erroneous. Dcsidcs, since the wife’s participation with a 
son, who is entitled to take a share of the estate, or, if there be no other son, the whole of it, haa 
been expressly ordained, it is fit that she should, on failure of male issue, take the wealth of her 
childless husband being separate from his coheirs. Subbd'kM* 

32. For the words share*^ and equal** might consequently be deeu^d unmeaning*^ 

• Ba"! am-bhatVa. + Ibid. C. 1. Sect. h C. !• Sect. 7. S !• 
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33. Or suppose^ tbat^ if the wealth be irreat, she takes precisely epoush 33. NoraoiA.' 

” ^ ° (Utenee If the 

for her subsistence ; hut, if small, she receives, a share equal to that of a son. 

This again is wrong : for variableness in the precept must be the consequence. 

Thus, if the estate be considerable, the texts abovecited, ( " his wives must be 
rendered partakers of like portions;’* and let the mother also take an equal 
share;”) assisted by another passage []" Let tlicm allow a maintenance to bis 
women for life § 12.*] suggest an allotment adapted for bare support. But, if 
the estate be inconsiderable, the same passages indicate the assignment of a shai'c 
equal to a son's. 

34. Thus, ill the instance of the Chdturmasya sacrifices^ in the disquisition S4. 

iiliitfrated hy 

^of the Mimdnsa^ on the passage dwajjoh f tan ay anti where it is maintained 

M^mantd* 

9lmotatiam, 

These terms arfe commonly employed to signify ‘ portion’ and ^ parity.’ By abandoning their 
•igniiication without sufficient cause, (hey would appear unmeaning. Snbbd"hini» 

33. Variableness in the precept must be the consequence. "I If the passages above eifed 
(h 31.), assisted by another passage l^i*), ordain the widow’s receipt of a sufficiency for her 
support, at the time of mahing a partition with the sons, whether lier husband, who was wealthy, 
be then alive or dead; but ordain her taking of a share equal to that of a son, if her husband 
possess little property ; then a single sentence, once uttered, is in one case dependant [on a diffierent 
passage, for its interpretation,] and not so in another instance. Consequently, since it does not 
retain an uniform import, there is variableness in tire precept. Subbd'hini. 

31. In the instance of tho Cliaturmasya sacrifices.^ These are four sacrifices performed on 
successive days, according to some authorities ; but in the months of A shdd'ha^ Cdrtica and 
P^hdlgunUy according to others. They are sererally denominated Vais'zoedvvuy V'arnna-praghdsaj 
Sdcamdttha sluA S un&striya. The oblations consist of roasted cakes (purbddsa) ; and, at the 
second of them, tvto figures of sfreep made of ground rice. The cakes arc prejmred in the usual 
manner, consisting of ground rice, kneaded with hot water, and formed into lumps of the shape of 
a tortoise: these are roasted on a specified number of potsherds ( capdla) placed in a circular hole, 
which contains one of the three consecrated fires perpetually maintained by devout Brahman as. 

In the disquisition on the passage dwayoh p ran ay anti.] Part of a passage of the Veda^ whkh 
is the subject of s disquisition in the Mimdnsd^ and which gives name to it. This is the ninth (or, 
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l>^ the opponent, that the rules for the preparation of the sacrificial fire at the 
Soma-ydga extend to these sacrifices; in consequence of which the injunction not 
to construct a northern altar (uttarn-vedi) at the nUswedeva and S'undsirtjfa sa- 
crifices, must be understood as a prohibition of such altar; [which should else 
be constructed at those sacrifices, as at a SJmutjdga .'j but it is answered by 


ATI 


advocate for the right opinion, that it is not a proh^ibition of that altar as sug- 
gested by extending to these sacrifices the rules for preparing the sacrificial fire 
at the Soma-rjdga, but an exception to the express rule " prepare an uttara-vedt 
•’ at this sacrifice [viz. at the eiidtiirmisifa it is urged in reply by the oppo- 
nent, that variablciiesss iu the precept must follow, since the same precept thus 
authorizes the occasional construction of the altar, with reference to a prohibi- 
tion of it, at the first and last of the [four] periods of sacrifice, and commands 
the construction of it at the two middle periods, independently of any other 
maxim : but it is finally shown as the right doctrine, for the very purpose of ob- 
viating the objection of variableness in the precept, that the prohibition of the 
altar at the first and last of the periods of sacrifice is a recital of a constant rule ; 
and that the injunction, “ prepare the u««ra-T)e<it at this sacrifice,” commands 
its construction at the two middle periods (namely the Varuna-praghdsa and 
Sdcamed'ha ) with a due regard to that explanatory recital. 


35. As for the doctrine, that, from the text of Menu Of him, 'who 


3mtotattons(» 

mccording to one mode of counliBg, the iicvcntb) topick iu the third section of Jaimini’s ccTcnth 
chapter. Sec Jimu ta-va Ch. 11. Sect. b . ' 

*Sincc the same precept authorizes jthe occasional cousiruiction of the altar Since one pre^ 

^ * 
cept commands it at a Chaturmuspa sacrifice, and another forbids it at two of the periods of that sa*. 

crifice ; the injunction, contrasted 'with the prohibition, seems to imply an option in this case: but, 

being contrasted with any other rule, it becomes ft cogent precept in the instance of the two 

periods : and thus the rule, being cogent in one cose and not iu the other, is Tariablc in its 

and elTcct. 
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leaves no son, the father shall take the inheritance, or the brothers,”*) as 
well as from that of Sanc’ua ( “ The wealth of a man, who departs for heaven, 
leaving no male issue, goes to his brothers. If there be none, his father and 
mother take iti or his eldest wife. ”f ) the succession of brothers, to the estate 
of' One who leaves no male issue, is deduced ; and that a wife obtains a 
euiiicieney for her support, under the text “ Let them allow a maintenance to his 
women for this being determined, if a rich man die, leaving no male 

i^uc, the wife takes as much as is adequate to her subsistence, and the brethren 
take the rest ; but, if the estate be barely enough for the support of the widow, 
or less than enough, this text (" The wife and the daughters also;”§) is pro- 
pounded, on the controverted question whether the widow or the brothers inherit, 
to show, that the first claim prevails. This opinion the reverend teacher does 
not tolerate : for he interprets the text, ” Of him who leaves no son, the father 
ahall take the inheritance, or the brothers;” {| as not relating to the order 
of succession, since it declares an alternative; but as intended merely to show 
the competency for inheriting, and as applicable when the preferable claimants, 
the widow and the rest, fail. The text of Sxnc/ux too relates to a reunited 
brother. 

36. Besides it does not appear either from this passage fof Ya'jnvawal- 
or from the context, that it is relative to an inconsiderable estate. If the 


Annotations. 

^35. On the controverted question whether the widow or the brothers inherit.^ Whuther the 
^idow inherits, as proTidcd by Na'reda ; or the brothers succeed conformably with the texts of 
Menu and S anc’ha. Ba lam.bhat't a* 

This opinion the reverend teacher does not tolerate.^ Meaning Vis warn fa. Subbd'hini 
and Ba'lam-buat T a. 

The text of S' jse^u A relates to a reunited brother f] It relates to the rase of a brother, who, 
after separation, becomes associated witli his coheirs, from afTection or any other motive. Subudliim, 


Vide, 
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jireiK otherwiite 
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and that of 
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Ibid. 

McnUi Vide T. 


i NA'nr.oA. Vide ^ 7. 



relattflic to « 
small estate in 
one ioslatice ; 
since it roust 
relate to wealth 
generally in a- 
nuthcr cases. 


37. It appears 
from a pusKa(;c 
«>f ilA'niTA, 
that a widow, 
Siisi»octod of IB- 
oontiiu'uoy, has 
a maintenance 
only ; tint oth> 
erwise inherits 
the whole proxi* 
erty. 


38. Tills serrei 
to explain a 
passaf^e of 


39. Conclusion. 
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concluding sentence^ On the failure af the first among these^ the nexi in order 
is heir ;* be restricted to the case af a small property, by reference to another 
passage, in two instances (of the widow and of the daughters, ) but relate to 
wealth generally in the other instances ( of the father and the rest, ) the conse<- 
quent defect of variabieness in the precept (.$ 33.) affects this interpretation*. 

37. If a woman, becoming a widow in her youth, be headstrong, a main- 
tenance must in that case be given to her for the support of life. '"f This passage 
of Ha'rita is intended for a denial of the right of a widow suspected of inconti- 
nency, to take the whole estate. From this very passage (^of Ha^rItaJJ, it 
appears that a widow, not suspected of misconduct, has a right to take the whole 
property. 

38. With the same view, Sanc^ha has said Or his eldest wife. (§ ) 

Being eldest by good qualities, and not supposed tikely to be guilty of inconti- 
nency, she takes the whole wealth ; and, like a mother, maintains any other 
headstrong wife [of her husband. 3 Tlius all is unexceptionable. 

39. Therefore it is a settled rule, that a wedded wife, being chaste, takes 
the whole estate of a man, who, being separated from his coheirs and not subse- 
quently reunited with them, dies leaving no male issue. 

♦ Vide ^ S. 

f In the I'ivdda-chintiimaWi this patisaj^e is read without the conditional particle: ria. ** A woman.... ii head- 
•troDK : hut a inaintcnoucc must ever be given to her*. " 
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SECTION IL 


Right of the daughters and daughter's sons. 

1. On failure of her, the daughters inherit. They are named in the plural 
number ( Section 1.^3.) to suggest the equal or unequal participation of 
daughters alike or dissimilar by class. 

Thus CA'TYA'rANA says, " Lot the widow succeed to her husband’s 
wealth, provided she be chaste ; and, in default of her, let the daughter inherit, 
it unmarried.”* Also VrYhaspati : " The wife is pronounced successor to 
the wealth of her husband; and, in her default, the daughter. As a son, so docs 
the daughter of a man proceed from his several limbs. How then should any 
ether person take her father's wealth ? “ 

3. If there be competition between a married and an unmarried daughter, 
the unmarried one takes the succession under the .specifick provisions of the 
text above cited ( " in default of her, let the daughter inherit, if unmarried.”) 


Qlnnoti^ns. 

I. Thei/ are named in the plural numher.'\ Ilerc female issue is signified by the original 
word daughter” (duhifri :) and that is applicable, indifferenMy, to such a.s belong to the same or 
to different tribes. Plurality is denoted by the termination of the jilural number, (as in duhitaras;) 
which includes, without Inconsistency, those who are dissimilar from the parent. Therefore daughters, 
alike or different by class, are indicated by the original word and i^s termination. They share 
equal or unequal portions in the ordejr before mentioned : namely four shares, three, two or one 
(C. 1. Sect. 8. § 1.) Subud'htnt. 


P 4 


I. .Afler n M Ifr, 
a dnii^hffr ut- 
hehii ; 

whatever be her 
tribe. 


2. r.is«aret of 
(' ♦'tv AY ANA 

and Vrihas* 
I’ATi dcilare 
her right of Auo- 
cciiion. 


3. Firif 
niurried daiif;h.> 
fer inherit!. 


a Vide lupra. Sect. 1^ 6. 
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4. Next a mar- 
ried but iinpro- 
vidcil ouc. 


Aiul lasHy an 
cui iclieU onii. 


4. If the competition be between an unprovided and an enriched daughter, 
file unprovided one inherits; but, on failure of such, the enriched one succeeds: 
for the text of Gautama is equally applicable to the paternal, as to the maternal, 
estate. " A woman’s separate property goes to her daughters, unmarried or 
unprovided.”* 


5. An oppnint- 
cd if 

nut meant. 


5. It must not be supposed, that this relates to the appointed daughter : 
for, in treating of male issue, she and her son hai e been pronounced equal to the 
legitimate son ( Equal to him is the sou of an appointed daugliter/'f or the 
daughter appointed to be a son.*];) 


Tr d.'injrh- 

its on r.nlnrf of 

dt’clari'd by 
VlSUN V, 


find by Menu. 


6. Hy the import of the particle "‘^also’* (Sect. I. §2.) the daughter's 
son succeeds to the estate on failure of daughters. Thus Vishn'u says, If b 
man leave neither son, nor sou’s son, nor fwife, nor femalc§] issue; the daugh- 
ter’s son shall take his wealth. For, in regard to the obsequies of ancestors, 
daughter’s sons are considered as son’s sons.” || Menu likewise declares, By 
that male child, whom a daughter, whether formally appointed or not, shall pro- 


4. The text of Gautama is equally applicuhlc to the paternal .... estate,"] Tlie meaning 
is (his: since the daughter's right is dedared with reference to a woman’s peculiar property, but 
it is not intended by using the word woman's” to restrict it positively to that single object, the 
parity of reasoning bold.s good. Suhbd^hini. 

5. For, in treating of male issue, she and her son have been pronounced cS'c.] Since she has 
hren noticed while treating of male issue, the introduction of her in this place would be improper. 
Subod'hini, 

6. The daughter'' s son suececds io the estate on failure of daughters,"] According to the com* 
meutarj' of Ba i.am-biiat't"a, the daughter's daughter inherits in default of daughter’s sons. Ho 
grounds this opinion, for which however there is no authority in Vunyave s'waha’s text, upon tho 
analogy, which thi.s author has admitted in another case, between the succession to a woman’s separato 
property and the inheritance of the paternal estate. (Vide § 4.) 


W. Vine supra. C. 1. Sect. 3. S M. 

v’.*r 'i' t II. 3, R * M-Un 

hot found lu V ibUN u'i institutes; but cited under hit name in the SmrUMandried. 
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duce from a husband of an equal class, the maternal grandfather becomes the 

grandsire of a son's son ; let that son give the funeral oblation and pouesi the 
inheritance."* 


SECTION III. 


Might of the Parents. 


I. VfTt 
parenu iuberiu 


f. Flnt (he 
molhcr; & af- 
(rr her the 
thcr. 


21nnotattons.r 

2. Although the order .... do not dearly appear.'] It is declared; that the two parents aro 
successors to the property, if there be no daughter nor daughter’s son. Since the term (pitarau) 
^ parents ’ is formed by omitting one and retaining the other member of a complex expression 
(mother and father;) shall they conjointly take the estate, or scferally ? and is the order of sac« 
cession optional, or fixed and regulated ? The author replies to these questions. Subl>d*hini. 

A conjunctive compound is declared Sfc.] A compound term is formed, as directed by Pa'n'uii 
and his commentators,;]: when two or more nouns occur with the import of the conjunction ^and,* 
In two of its senses (viz. reciprocation and cumulation.!) Tiiib is limited by the amendatory rube 
of Ca'tya'yana to the case where the sense conreyed by each word is presented at ouce: while tbo 
came terms, connected in a phrase by the conjunction copulative, would present the sense of each 
successively. 

77ie omission of one term and retention of the other comtitute an exception.] When the 
'word pit rt ^ father ’ occurs with mdtrt ^ mother,’ it may be retained and the other term be rejected* 

♦ 9. 1.S6. f Vartira^ I. On Pa^r'ini, 2. 2. 20. Vide laffSt ScCt* 11* 

bee Diclioluiry of AM£aA,Bock 3. Chax). 4. Sect. 2b. Ycrie 2. 


1. On failure of those heirs, the tvro parents, meaning the mother and the 
father, are successors to the property. 

2. Although the order, in which parents succeed to the estate, do not 
clearly appear [from the tenour of the text; Sect. 1. § 2.] since a conjunctive 
compound is declared to present the meaning of its several terms at once ;f 
and the omission of one term and retention of the otlter constitute an except 
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S. The mother 
Is nearest to tier 


tion* io that (^complex expression;] yet, as the word ' moiiber^ stands first 
iM the phrase into which that is resolvable, uid .is first in the regular com- 
pound (mdtdpitarau) ' mother and father ’f when not reduced [to the simpler 
form pitarau ‘ parents*] by the oinission of ope,term and retention of the other ; 
it follows from the order of the terms and that of the sense which is thence de- 
.duced, and according to the series thus presented in answer to an inquiry con- 
cerning the order of succession, that the oaother takes the estate in the first in- 
stance; and, on failure of her, the father. 

3. Besides the father is a common parent to other sons, but the mother 
is n(^ so : and. since her propinquity is .consequently greatest, it is fit, that she 


ISlnnotationsi. 

. •# • , 

This is an exception to the genera! rule of composition. It is optional.; and the regular form may 
J>c retained in its stead. Ex. Pit(irau ^ two parents or Mdtapitarau ^ mother and father.* 
Pa'n INI, 1. 2. 70. and a. 29.— 84. 

The word mother stands ^rst in the phrase into which tiiat is resolvable,’] The compound 
term, whether reduced tp the simpler expression or retaining its complex form, is resolrable into 
the phrase mdtd cha pita cha * both the mother and the father.* This, however, is only the custo* 
mary order of terms, not specially enjoined by any rule of syntax. 

Is Jirst in the regular sompoand,] Conformably with one of Catya'^yana’s amendatory 
rules on Pa'n ini’s canon for ihe collocation of terms in composition. (2. 2. 54.) That rule requires 
the most revered object to have precedence: and the example of ihe rule, as given in Pa^tanjali’s 
Mahdbhdshpa and V A m ana’s Gdsicd-vrlftti, Ib this very compound term mdtdpitarau ^ mother and 
father.* The commentators, Caitat'a and ^ARAJ>ATTA, assign reasons why a mother is considered 
to bo more venerable than a father. 

It follows^ from the order of the terms,] The compound term mdtdpitarau ^ mother and 
father,* as well as the abridged and simpler expression pitarau ^ parents,* is resolvable into the 
tame phrase mdtd cha pita cha ^ both the mother and the father.* Thus, in every form of express 
•ion, ‘ mother* stands first. Hence the author infers, that jtl^e mother’s priority in regard to 
succession to wealth is intended by the text (Sect. 1. ^ 2.) 

3. 7^e father is a common parent to other sons.] The mother is, in .respect of sons, not 

a common parent to several sets of them ; and her propinquity is therefpre mpre immediate, compart4 


, 1 . 2 . ^ 0 . 


t 3* on 2. 2. 34. 
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:should take the estate in the first instance^ conformably with the text To the 
nearest sapind^Uj the inheritance next belongs/*^ 

4. Nor is the claim in virtue of propinquity restricted to (sapind'as) 
kinsmen allied by funeral oblations: but, on the contrary, it appears from this 
very text, (§ 3. ) that the rule of propinquity is effectual, without any exception, 
in the case of ( samdno dacas ) kindred connected by libations of water, as well 
.as other relatives, when they appear to have a claim to the succession. 

5. Therefore, since the mother is the nearest of the two parents, it is most 
lit, that she should take the estate. But, on failure of her, the father is successor 
<0 the property. 


with the father^s. But his paternity is common ; since he may have sons by women of equal rank 
with himself, as well as children by wives of the Csha(rij/a and other iuferiour tribes; and his 
nearness is therefore mediate, in comparison of the mother’s. The mother consequently U nearest 
to her child ; and she succeeds to the estate in the first instance, since it is ordained by a passage of 
Menu, that the person, who is nearest of kin, shall have the property. SubuithinL 

5, On failure of her^ the father is successor to the property.] The commentator, 
bhat'ta, is of opinion, that the father should inherit first and afterwards the mother; upon the 
analogy of more distant kindred, where the paternal lino has invariably the preferonco before the 
maternal kindred ; and upon the authority of several express passages of law. Nanua Pan dita, 
author of commentaries on the MUdeshard and on the institutes of Visun u, had before muiulaiiied 
the same opinion. But the elder commentator of i\iQ Mitaeshard^ Vis we's wara.diiat t a has in 
this instance followed the text of his author In his own treatise entitled Madanu^Pdrfjdlay and has 
supported Vijnya'ne's waea’s argument both there and in his commentary named SubbiVhinL 
Much diversity of opinion docs indeed prevail on this question. S ricaba mainlaiiis, that the. father 
and mother inherit together: and the great majority of writer'? of eminence (as ArAUA uca and 
Camala’^car A, and the authors of the Stnr'tti-chundricd^ Mudana^ralnuy I' ^avakura^wujfuc'ha 
gives the father the preference before the -mother. JiMu"TA.> a hana and Raoiiunandana have 
adopted this doctrine. But Va'chespati mib'ra, on the contrary, concurs with the Miidcahard 
in placing the mother before the father; being guided by an erroneous reading of the text of 
VisiiN^u (Sect. 1« § C.), aS is remarked in the Viramitrbdaya, The author of the latter work 


ritf 

bly with a pus- 
sage of Menv. 


4. That text, 
though it speak 
4-f Sapind'as^ if 

not restricted 
to them. 


5. ConciuiiOR. 


* Mxho, 9. 187. 
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SECTION IV. 


Eight of the Brothers. 


1. Kextiofhe 
parenfff, Hie 
brother! inhe- 
rit. 


1. On failure of the father, brethren share the estate. Accordingly Menu 
Of him, who leaves no son, the father shall take the inheritance or the 


brothers. 


WAR A affirms 
the prior ri^ht 
of the paternal 
Iprandmother ; 
on the 

of a pasiafe of 


2. It has been argued by D’ha'reYwara, that, ' under the following text 
' of Menu, " Of a son dying childless, the mother shall take the estate ; and, 
the mother also being dead, the father’s mother shall take the heritage 
‘ even while the father is living, if the mother be dead, the father’s mother, »r 

* in other words the paternal grandmother, and not the father himself, shall take 

* the succession : because wealth, devolving upon him, may go to sons dissimilar 


proposes to reconcile these contradictions by a personal distinction. If the mother be indiridually 
more venerable than the father, she inherits ; if she be less so, the father takes the inheritance. 

1. Brcihrcn,^ The commentators, Nanoa PanVita and Ba lam-buat't'a, consider this as 

intending ^ brothers and sisters,’ in the same maniror in which parents’’’ have been explained 
‘ mother and father,’ (Sect. 3, § 2.) and conformably with an express rule of grammar (Pa'n'ini, 
1. 68.) They observe, that the brother inherits first: and, in his default, the sister. This 

opinion is controverted by Camala cara and by the author of the Vt/avahara^mayuc" ha. 

2. It has been argued by D'* ua re s' w ara.^ It had been shown (Sect. 3), that the father 
inherits on failure of the mother. But that is stated otherwise by different authors. To refutc4he 
opinion maitiiaiued by one of them, the author reverts to the subject by a retrospect analogous to 
tlic backward look of the Hon. Subod*hini and Ba'lam-buatVa. 

Because xtealthy devolving on himy may go to sons dissimilar.'] The meaning is this : if the 
succession be taken by the father, the property becomes a paternal estate, and may devolve on his 
sons whether belonging to the Murdd^hdvasicta [or another mixtj ] tribe or to his own class. But, 


MfiRP, 9. 185. Vide Sect. 1. S 


Mskv, 9. 217. Vide Sect. 1. S 
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* by class ; but what is inherited by the paternal grandmother, goes Ic such only 

as appertain to the same tribe : and therefore the paternal grandmother takes 
' the estate.' 


3. The holy teacher [Vis'warufa*] does not assent to that doctrine: 
because the heritable right of sons even dissimilar by class has been expressly 
ordained by a passage aboveciled: " The sons of a Brahman a, in the several 
" tribes, have four shares, or three, or two, or one.”f 


.1. Bui that l( 
contradicted hj 

citinic nnothor 
passaii;^ of (ho 
Mine author. 


4. But the passage of Menu, expressing that " The property of a Brd h~ 
man'a shall never be taken by the king,”| intends the sovereign, not a son fof 
the late owner by a womui of the royal or nuUtary tribe}. 


4. A text of 
Menu, exolu- 
ding the king, 
intend*! the ho* 
vrreign not the 
Cnhatriyn, 


5. Among brothers, such, as are of the whole blood, take tbe inheritance in 
(he first instance, under the text before cited : " To the nearest sapinda, the in- 
heritance next belongs,” || Since those of the half blood are remote through the 
difference of the mothers. 


5. The whole 
blood inherits 
(irst ( ah nearest 
of kin. 


6. If there be no uterine (or whole) brother^,, those by different mothers 
inherit the estate. 


d. Nex( 
half blood. 


if it be taken by the grandmother, it becomes a maternal estate and dcToIrcs on pcr.sons of the same 
tribe, namely her daughters ; or successively, on failuco of them^ her daughter's sons, her ovriw sons^ 
and so forth. Subbd^hint and Ba'lam-bhatVa. 

4. Intends the sovereign^ not a son\“\ It docs not prohibit the succession of a Brahman' a^s 
ton by a Cshatriyd wife, denominated king as being of his mother’s tribe, which is the royal or mi- 
litary one. But it relates to an escheat to the sovereign. Therefore it is not an exception to the 
passage cited in the preceding paragraph : and VisVaru pa’s reasoning holds good, that ^ D'iia riL^s*. 
^ wara’s objection would be valid, if there were any harm in the ultimate succession of sons dissimi- 
^ lar by class. But that is not the case. On the contrary, they arc expressly pronounced I)y the 
^ text here cited, to be partakers of inheritance.’ Subbd^hini. 

C. If there be no uterine for whole) brothers^ those hi/ different mothers inherit,^ The 

• The namr is supplied by (he S + Ya^jisyawaixy 9. 120. Vid(M.n; ,, C. 1. Sect. 8. ^ 1. 

Msnu, 9. 189. Vide iofra. Sect. 7. ^ 5. I Mexe, 9. 187. Vide beet. 8. ^ 3. 



7. After bro- 
thers, nephews 
inherit in like 
maoner. 


8 . They do not 
share with their 

anclei* 


P. But they take 
a share which 
had vested in 
their father* 
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7, On failure of brothers also, ihehr aons dure the heritage in the arder of 

the respective fathers. 

8. In case of competition between brothers and nephews, the nephews have 
DO title to the succession: for their right of inheritance is declared to be oh fai- 
lure of brothers both ^parents, hrolhers likewise, and their sons. ” Sect. 


9. However, when a brother has died leaving no male issue [nor other 
nearer heir,f ] and the estate has consequently devolved on his brothers indiffer- 
ently, if any one of them die before a partition of their brother’s estate takoi 
place, his sons do in that ease acquire a title through their father ; and it is fit, 
therefore, that a share should be allotted to them, iu their father’s right, at a 
subsequent distribution of the property between them and the surviving brothers. 

Annotations, 

author of the Vj/avahara^mayuc^ha censures the preference here given to the brothers of the half 
blood before the nephews, being sons of brothers of the whole blood. 

7. Their sons share the heritaa^e,'] Including, say Nanda Pan'o'ita and Ba'lam^bhatYa^ 
the daughters as well as the sons of brothers, and the sons and daughters of sisters. This consequent# 
ly will comprehend all nephews and nieces. 

In the order of the respective fathers*^ In their order as brothers of the whole blood, and of 
the half blood. Ba lam.biiat^t a. 

By analogy to the case of grandsons by different fathers (Chap« 1. Sect. 8.), the distribution of 
shares shall be made, through allotments to their respectite fathers, and not in their own right, wbe# 
thcr there be one, two, or many sons of each brother. Subbd*hint» 

That is wrong : for the brethren bad not a Tested interest in their brother’s wealth before their 
decease ; and property was only tested in the nephews by the owner’s demise. Ba^lav-biut^t a. 


f BA^LAV-BBAI^r'A* 
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SECTION V. 


Succession of kindred of the samefamilt/ name: termed G6traja^ or gentiles. 

1 . If there be not even brother’s sons, gentiles share the estate. Gentiles are 
the paternal grandmother and relations connected by funeral oblations of food 
and libations of vater> 

In the first place the paternal grandmother takes the inheritance. The 
paternal grandmother’s succession immediately after the mother, was seemingly 
suggested by the text before cited, ” And, the mother also being dead, the father’s 
mother shall take the heritage no place, however, is found for her in the com- 
pact series of heirs from ihe father to the nephew : and that text ( ” the father’s 
mother shall take the heritage” ) is intended only to indicate her general competen- 
•cy for inheritance. She must, therefore, of cemse succeed immediately after the 
nephew; and thus there is no contradiction. 

On failure of the paternal grandmother^ the ( go traja ) kinsmen sprung 


UnnotattonSo 

1. GentilesJ\ Gbtraja or persons belonging to the same general family (gbtra) distinguished 
by a common name : these answer nearly to the Gentiles of the Roman law. 

2. She mmtj therefore^ of course succeed7\ Some copies of the Mitaeshard read this pas- 
«age differently. The variation is noticed iu the commentary of Ba i.AM-ntiAT t'a. viz. ‘ She 
^ succeeds^ after the preceding claimants, if they be dead,’ uparituna-tnr'itdnanfaram inste^ifl of 
utcarshd tat tutdnantaram. The commentary remarks, that the ^ preceding ( uparitana) clai* 
^ mants’ arc the father and the rest down to the brother’s son. 

3. On failure of the paternal grandmother . . .„ the paternal grandfather,'] Ba'lam-buat r'A 

e Sect. 1. S 7. 

R 


L 

nephew, the 


9. First the pa- 
tenial grand- 
niuther. 


3. Next the 
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fiatenuil gruA* 
ffttlMf* 


4. After bim* 
the unclet and 
their aoiif. 


6« Then the 
gMt enuid- 
nother, gr»t 
inuidrAtheri 
gnnd onclae 4r 
•0 forth* to the 
•eTenth degreOf 


from the tame famil/ with the deceased and ^ actin' d aj eoaneetei by funeral 
oblations^ namely the paternal grandfatiter and tiw rest, inherit the estate. For 
kinsmen sprung from a different familj, hut connected by funeral oblations, are 

indicated by the terfD cognate (bdfid^hu Sect, 6. ) 

1 11 

4. Here, oa failure of the father’s descendiuits, the heirs axe successively^ 
the paternal grandmother, the paternal grandfather, the uncles and their sons. 

•i'* ^ ^’^ 1 * (#1 1 •< ' 

6. On failure of the paternal grandfather’s, linftr flic paternal great grand-r 
mother, the great grandfather, his sons and their issue, inherit. In this man-^ 
ner must be understood the succession of kindred belonging to the same general- 
family and connected by funeral oblations. 


fasists, that (he gramlfaithar inherits befoie the grandmother, as the father before the mother. SeO" 
Section 3. 

6. In this manner must be understood the smeession of kindredL'] The Suhbd^ hint ^ coniis- 
menting on the first words of the following section, carries the ennineration a little further: viz* 

‘ the paternal great grandfather’s mother, great grandfather’s father, great grandfather’s brotherr 
^ and their sons. The paternal groat gratidfathcr^a grandmother, great grandfather’s grandfather, 

‘ great grandfather’s uncles and their sons. The same analogy holds in the auccessioti of kindred 
^ connected by a common libation of water.’ 

The scholiast of Vishn V, who is also one of the commentators of the Mitdc/fharay states other-' 
wise the succession of the near and distant kindred, in expounding the passage of Visun u if n<y 
brother’s son exist, it passes to kinsmen (band^hu;) in their default, k devolves on relations (sum 
cul^a)t^'* where Ba'lam.bhat't'a, on the authority of a reading found in the Madana^ratna^ 
proposes to transpose the terms band'hu and sacul^a; for the purpose of reconciling Visiin'u witlr 
Y 4 jNYAWAiiCYA, by interpreting saculya in the sense of gbiraja or kinsmen sprung from the 
same family. Nanda fan'bita, preserving the common reading, says ^kinsmen (band*hu) are 

* sapind as ; and these may belong to the same general family or not. First those of the same gene-^ 
‘ ral family (sagotraX^re heirs. They arc three, the father, paternal grandfather, and great grand- 

* father; as also three descendants of each. The order is this: In ttic father’s line, on failure of 
< the brother\s sou, the brother’s son’s son is heir. In default of him, the paternal grandfather, 
^ his son and grandson. Failing these, the paternal great grandfather, his son and grandson. 
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6. If tflere be none tudij the succeation devolves' on kindred eoutected by 
bbfttions of waiter : and they must be understood to reach to seven degrees beyond 
the kindred connected by funeral oblations of food ; or else, as far as the limits 
of knowledge as to birtli and name extend. Accordingly PVikar-MENU says 
' The relation of the iapin'd' or; or kindred connected by the faneral oblation^ 
ceases with the seventh person : and that of Mtnano'dacas, or those connected 
by a conunon libation of water^ extends to the fourteenth degree ; or as some 


a Aftorwirdi 

more dlitant 
kindred t 
either to thv 
14th degree t 
or ai far at oon* 
aaniraiiiitj it 
aioertilnahle : 
•o Mino 

orihci Uioob 


^ thb maimer ^ su'ccession paesea to the fourth degree incfuslve ; and not ta the fifth t for the text 
^ expresses The fifth has no concern with the funeral oblations.*^ The daughters of the father 
^ and other ancestors must be admitted, like the daughter of the roan himself, and for the same reason. 
^ On failure of the father’s kindred connected hy funeral oblations, the mother’s kindred are heirs ; 
^ namelv the maternal grandfather, the maternal undo and his son; and so forth. In default of 
^ these, the successors are the mother’s aittery her son and the rest.’' 

The commentator takes occasion to censure an interpretation, which corresponds with that of 
the MitdesharA as tlclirered in the following section (S. 6. § 1.); and according, to which the cog* 
nate kindred of the man himself, of his father and of his mother are the sons of his father’s sister and 
xo forth ; because it would follow, that the father^s sister’s son and the rest would inherit, although 
the raan’^8 own sister and sister’s sons were IWing* Ba'lam-buat" t^a, howerer, repels this objection 
hy the remark, that the sister and sister’s sons hate been already noticed as next in snccessioa to tho 
brother and brother’s sons ; which is indeed Nanda Pan Vita’s own doctrine. 

He adds, ^ after the heirs aboreroentioned, the saculya or distant kinsman it iatitled to the tuct 
^ cession: meaning a relation in the fifth or other remoter degree.* 

This whole order of succession, it may be observed, differs materially from that which is taught 
in the text of the MilacsharU. On tho other hand, the author of the Viramitrbdaya has exactly 
followed the Miia eshara ; and so has CAUAirA'cAHA : and it is also confirmed by MA D’uAva 
X chaVya, in the F^avahara-Mdithava^ as well as by the SmrUuchandricd, t 

But the author of the f^ouo^aVo-woj/i^c’AnoontciKls for a different scries of heirs after the bro* 
therms son: ^ 1st tho paternal grandmother j 2d the sister; 3d the paternal grandfather and the bro» 

• ther of the half blood, as equally near of kin ; 4th the paternal great grandfather, the paternal mu 

• cle and the son of a brother of the half blood, sharing together as in the same degree of affinity.* 
Be has not pursued the enumeration further; and the principle stated by him, nearness of kin, doc» 
not clearly indicate the rule of continuation of this ktIcs. 


* MsjiVy 0. 186/ 
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affirm, U reaclie* as far as the memory of birth and name extends. This is si^< 

i 

fied by go'ira or the relation of family name. *** 


SECTJON yi. 


the succession of cognate kindred, bandhu. 


I. After gen* 
tiifi, oognatef 
ore heiri. 


They arc of 
three norfa, an 
disMnfcuished in 
a paisafe of 

law. 


1. On failure of gentiles, the cognates are heirs. Cognates are of three 
kinds ; related to the person himself, to his father, or to his mother : as is de- 
clared by the following text. " The sons of his own father’s sister, the sons of 
his oyra mother’s sister, and the sons of his own maternal uncle, must be con- 
sidered as his own cognate kindred. The sons of his father’s paternal aunt, the 
sons of his father's maternal aunt, and the sons of his father’s maternal uncle, 
must be deemed his father’s oognate kindred. The sons of his mother’s paternal 
aunt, the sons of his mother’s maternal aunt, and the sons of his mother’s 
maternal undcs, must be reckoned his mother’s cognate kindred. ”t 


S. Flrit the 
kifidrtM) the 
late owoer; 


2. Here, by reason of near affinity, the cognate kindred of the deceased him^ 


^tmotationsE. 

1. The cognates are heirs,'] Band'hu^ cognate or distant kin, corresponding nearly to the 
Cognati of the Roman law. 

Cbgnales are of three itf/tdf$.] Ba'lam-biiatV a notices a variation in the reading^ binethav&h 
for baniThavah, It produces no essential difference in the interpretation. 

Related to the person himself ^ to his father or to his mother J] ApARA'ncA, as rqnarked .hy 
Camala'cara, disallows the two last classes of cognate kindred, as having no concern with inheri. 
tance ; and restricts the term band'hu^ in the text, to the kindred of the owner himself. The author 
of the V^avahdra^mayiSKrha confutes that restriction. 


♦ firit part of this pansap^ occur* in Menu's m<itUiitc*. 5. fiO. The remainder of the text differs. 

+ The text fcemin|r,ly uncribed by the r.Qmiiicntator U\'i.iii-BHAT'T'A lo yndiVka SA'TA''TAtAs Bttt AS qioted 
la toe as a textof Baui>'ua'‘ya!ia. 
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mlt, are fail «uece8«on in the first instance : on failure of them, his father’s cog- 
nate kindred : -or, if there be none, his mother's cognate kindred. This must.be 
imdcrstood to .be the order of succession here intended. 


SECTION VII. 


■On the succession of strangers upon failure of the kindred. 

. If there be no relations of the deceased, the preceptor, or, on failure of 
him^ the pupih inherits, by the text of Apastamba. If there be no male issue, 
the nearest kinsman inherits •; or, in default of kindred, the preceptor ; or, failing 
him, the disciple. 

2. If there be no pupil, the fellow student is (he successor. He, who received 
his investiture, or instruction in reading or in the knowledge of the sense of scrip- 
ture, from the same preceptor, is a fellow student. 

3. If there be no fellow students, some learned and venerable priest should 
take the property of a Brahman under the text of Gautama : "" Venerable 
priests should share the wealth of a Brahman a, who leaves no issue.”* 

4. For want of such successors, any Brahman a may be the heir. So 

Menu declares : On failure of all those, the lawful heirs arc such Brahman as, 

as have read the three Vedas, as arc pure in body and mind, as have subdued their 
passions. Thus virtue is not lost.”f 

2. This muH undeniood io be the order of sacccs8ionf\ Sec a note at the close of iha 
last section. 


then thoii •( 
hitihther; 
ami hotly those 
or hif mother* 


?. After kin- 
fired, the pre- 
ceptor Is heir I 
by the Icxi of 
A PASTAMBA : 
and, next to 
him, the pupil. 


S. And, foiling 
thene, the fel- 
low Htudeut. 


S. If there be 
none, tt learned 
pnckt is lifliff 
nrcordirip to 
Gauiam 4. 


4. Or nny 
u has prtH 


* Gautama, 88. 39. 


+ Menu, 9. 188. 

S 4 
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Bit iot tbe 

io Mb* 
tfAdecUre* 


6. In other 
catei the io?e- 
rel|Cn takes the 
escheat: at It 
ordained hjr 


I. The heirs of 
persons devo- 
ted to religion 
'are s{>ecified by 

CYA. 


f. 

of the text. 


iSSi 

5. Nev«r shall a king take the ^Teallh af a priest j fht the’ifeXt of 
forbids it: “ The property of a ifriftmor/a shall never betaken by tbekiiig'S 
this is a fixed law."* It is also declared by Na'reoa : If there be no heir of n 
Brahman a’ s wealth, on his demise^ it must be given to a Brahman a. Other- 
wise the king is tainted with sin."f 

6. But the king, and not a priest, may take the estate of a Cshatrijja or 
other person of an inferiour tribe, on failure of heirs down to the fellow student. 
So Menu ordains : " But the wealth of the other classes, on failure of all ^beiFs,3 
the king may take."}; 


SECTION VIIL 


On succession to the property of a hermit or of an ascetick. 


1 , It has been declared, that sons and grandsons [[or great grandsons [] J take 
the heritage ; or, on failure of them, the widow or other successors. The author 
now propounds an exception to both those laws : '' The heirs of a hermit, of an 
" ascetick, and of a professed student, are, in (heir order, the preceptor, the vir- 
" tuous pupil, and the spiritual brother and associate in holiness.' 

2. The heirs to the property of a hermit, of an ascetick, and of a student in 

1. A virtuous pupiL'^’\ The condition, that he be Tirtuous is intended generally. Hence 

the preceptor and the fellow hermit are successors in their respectivo cases, proTided their conduct be 
unexceptionable. With a riew to this, Ya'jntawalcya has placed the words Tirtuous pupil’* 
in the middle of the text, to indicate the connexion of the epithet with the preceding and /allowing 
terniB. Suhbfthini 

♦ Mtnu, e, 180. Not fonml In the Inatltutes of MbiiV|‘ 9. 199s 

li Ba"LAM-BX 1AT"T''A. YA'j«YA1VAACYAt 2. 
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|bjBology« order, ( isj in the inrerM order, ) tiie preceptor, » virtaoiu 
pttpU, and a spiritaal brother helooglng to the same hermitage. 

a 

3. The student (brahmechdri ) must be a professed or perpetual one : for 

If 

< 

the mother and the rest of the natural heirs take the property of a temporary 
student ; and the preceptor is declared to be heir to a professed student as an ex- 
ception ^to the claim of the mother and the rest.*3 

4. A virtuous pupil takes the property of a yati or ascetick. The virtuous 
pupil, again, is one who is assiduous in the study of theology, in retaining the holy 
science, and in practising its ordinances. For a person, whose conduct is bad, is 
unworthy of the inheritance, were he even the preceptor or [standing in] any 

other [venerable relation.^ 

6. A spiritual brother and associate in holiness takes the goods of a hermit 
(vdnaprast’ha.) A spiritual brother is one who is engaged as a brotherly com- 
panion [having consented to become so.f] An associate in holiness is one apper- 
taining to the same hermitage. Being a spiritual companion, and belonging to 
the same hermitage, he is a spiritual brother associate in holiness. 

6. But, on failure of these (namely the preceptor and the rest,) any one 
assoeiated in holiness takes the goods ; even though sons and other natural heirs 

exist. 

7. Are not those, who have entered into a religious profession, unconcerned 
with hereditablc property ? since VA8i8HT'’iiAdeclarcs, “They, whobave entered 
into another order, are debarred from 8bares.'’J How then can there be a parti- 


Qtnnotattoiui. 

4, A yati or aseetick.^ Tho term * ascetick* is in this translation nsed for the yo/i or tanfiydsif 
and ‘ hermit’ or ‘ anchoret’ for tho vinaprasl'ka. In former translaUons, as in the torsion of Mb. 
by Sir V^ibuah Jokes, tho two last terms were applied severally to the two order, of dcToUon. 


Sv The nattiiid 
relations do not 
succeed. But 
the prci^ptor it 
heir of a pro- 
feitcd itudent. 


4. And Che pn* 
pil in the «uo» 
ce»iior of on at* 
cctlck. 


5. But (he com- 
panion of a her- 
iiUif Ueur. 


6. In default of 
thoM hein re^* 
pcctively, an 
AHHOciatc in lu>- 
] j)C«s U tUc suo- 
cciior* 


T. Objection. 
They ouii havo 
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liiiieritaiice, Ik*- 
pronounced 

\ AbIbUX'UA ( 


J VABiiMT^iiAi IT. 43. Yide infra. Sect* 



wn . , , 

iy ac<|uircd by 
themselves ; 
bein^ intuiinihle 
of acquisifioriH, 
lie shown by 
GAVTiMA &C, 


Afwwer. 

A hermit may 
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at day or a year : 
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CY A. 
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1 . yA^fNyA- 
VfALc\ A de- 
clares the pre- 
ferable npht of 
the reunited 
parcener, he- 
fot e the widow 
Ac. 


THE MITACSHAR^ • «* 

tion of their property ? Nor has a professed student a right to liis own acquired 
wealth : for the acceptance of presents, and other means of acquisition, j^as officir 
ating at sacrifices apd so forth/] are forbidden to him. And, since .Gautama 
ordains, that A mendicant shall have no hoard /'f the rnendicant also can havp 

no effects by himself acquired. 

8. The answer is, a hermit may have property ; for the text |]of YaVnya- 
walcya] expresses The hermit piay make a hoard of things sufficient for a 
day, a month, six months, or a year ; and, in the mopth of As wina, he should 
abandon [^ihe residue of] what h^s been collected.’";]; The ascetick too lia? 
clothes, hooks and othej: requisite articles : foj: a passage []of the Veda jj ] directs, 
that he should Avear clothes to cover his privy parts;*" and a text [of law§] 
prescribes, that he should take the requisites for his austerities and his sandals/' 
The professed student likewise has clothes to cover his body ; and he possesses also 
other effects . 

9. It was therefore proper to explain the partition or inheritance of spclji 
property. 


SECTION IX. 


On the reunion of kinsmen after partition, 

1. The author next propounds an exception to the maxim, that the wife and 
certain other heirs succeed to the estate of one who dies leaving no male issue. 
" A reunited [brother] shall keep the share of his reunited [coheir,] who is de- 
'' ceased; or shall deliver it to [a son subsequently] born.”Y 




4 C.At’TAM t. 3 . 6 . 


I y a'jsya wAi.rv A, 3. 47. See Menu, 6. 15* 
H YA'jMYA^VALeVA, 
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Effects^ wtiicli liad been divided and which are again mixed together, 
.are termed reunited. He, to whom such appertain, is a reunited parcener. 


of reunited pnr« 
cener. 


3. That cannot take place with any person indifferently ; but only with a 
/atber, a brother, or a paternal uncle: as VntuASPATi declares. ” He, who, 
being once separated, dwells again through affection with his father, brother, or 
paternal uncle, is termed xeuuited.’* 

The share or allotment of such a reunited parcener deceased, must be 
delivered by the sui'viving reunited parcener, to a son subsequently born, in the 
case where the widow’s pregnancy was unknown at the time of the distribution. 
Or, on failure of male issue, he, -and not the widow, nor any other heits, shall 

take the inheritance. 

5. The author states an exception to the rule, that a reunited brother shall 
keep the share of his reunited coheir ; » But an Uterine [or whole] brother shall 

thus retain or deliver the allotment of his uterine relation.”* 

6. The words “ reunited brother” and " reunited coheir” are understood. 
Hence the construction, as in the preceding part of the text, is this : The allot- 
ment of a reunited brother of the whole blood, who is deceased, shall be deliver- 
ed, by the surviving reunited brothei- of the whole blood, to a son born subsc- 
qaiently. But, on failure of such issue, he sliall retain it. Thus, if there be 
brothers of the whole blood and half blood, an uterine [or whole] brother, being 


9[nnotatton£f. 

4. Or, »n failure of male Itsue, he, and not the widow Sfc. shall take the inheritance.'] The 
shigoUr number is here indetenninalc. Therefore, if there be two or more rcniteil parceners, they 

•hall diride the ciUtc. A maintenance must be allowed to (he widow, Ba'lam-biiat t a, 

6. J eon born lubsequentlj/.] The widow’s pregnancy not haring been apparent at the time 
•r the partition. 
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ft reunited parcener, not a half brother who is so, fakes the es^tate of the reunited 
uterine brother. This is an exception to what had been before said ( ^ 1 . ) 

7. Next, in answer to the inquiry, who shall take the succession when ft 
reunited parcener dies leaving no male issue, and there exists a whole brother not 
reunited, as well as a half brother who was associated with the deceased ? tho 
author delivers a reason why both shall take and divide the estate. " A half 
" brother, being again associated, may take the succession, not a half brotbef 
" though not reunited : but one, united [by blood, though not by coparcenery,] 

" may obtain the property ; and not [exclusively3 the son of a different mother.”* 

8. A half brother, ( meaning one born of a rival wife,) being a reunited 
parcener, takes the estate ,* but a half brother, who was not reunited, does not 
obtain the goods. Thus, by the direct provisions of the text, and by the excep- 
tion, reunion is shown to be a reason for a half brother’s succession. 

9. The term " not reunited” is connected also with what follows : and 
hence, even one who was not again associated, may take the effects of a deceased 
reunited parcener. Who is he ? The author replies : " one united that is, one 
united by the identity of the womb [in which be was conceived ;3 other words. 


7. ** A half brother, being again associated The text admits of different interpretar 

besides variations in the reading. See Jimuta-va^hanAj C. 11. Sect. 5. § 13. — 14. 

9. The term not reunited'’* is connected also with what follows,^ It is connected with 
both phrases, like a crow looking two ways at once. Hcuccit constitutes, with what follows, ano^ 
Ihcr sentence. Suhbd'hini. 

One united hif the identity of the womb.'] In like manner, a father, though not reunited with 
tlie family, shall ialle a share of the property of his son \ and a son, though not reunited, shall rc« 
coive a share of the estate of his father, from a reunited parcener. This, according to the author of 
tile Siihbd'hini^ U implied : the V6da describing the wife as becoming a mother to her husband, who 
is identified with his offspring. But Ba'lam.bhatVa does not allow the inference.. 


L, S. 1 to. 
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Hit Bterme or whole brother. It is thus declared, that relation by the whole 

blood is a reason for the succession of the brother, thou j^h not reunited in copar* 
cenery, 

10. The term " united” likewise is connected with what follows : and here 
it signifies reunited [as a coparcener.] The words " not the son of a diflTercnt mo- 
ther” must be interpreted by supplying the affirmative particle (' eva ) under- 
stood. Though he be a reunited parcener, yet, being issue of a different mother, he 
shall not exclusively take the estate of bis associated coheir. 

11. Thus, by the occurrence of the word “ though” ( api jin one sentence 
(“though not reunited” &c. § 7.) and by the denial implied in the restrictive 
affirmation [e'na “ exclusively,” j understood in the other, (“one united may 
take the property, and not exclusively the son of a different mother ) it is shown, 
that a whole brother not reunited, and a half brother being reunited, shall take 
and share the estate : for the reasons of both rights may subsist at the same instant. 

12, This is made clear by Menu, who, after premising partition among re- 
united parceners ( " If brethren, once divided and living again together as par- 
ceners, make a second partition;’’*) declares " should the eldest or youngest of 
several brothers be deprived of his allotment at the distribution, or should any one 
ofthemdie, his share shall not be lost : but his uterine brothers and sisters, and such 
brothers as were reunited after a separation, shall assemble together and divide 
bis share equally.”' 

13. Among reunited brothers, if the eldest, the youngest or the middlemost, 
at the delivery of shares, ( for the indeclinable termination of the word denotes 

Annotation's. 

11. The retttoM of both rights tony subsist at the same instant.^ Tlie reunion of the half 
brother in family partnership, and the whole brother’s relation by blood. 
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any case ; ) that is, at the time of making a partition, lose or forfeit his share 
by his entrance iiao another order [that of a berm.it o.r ascetick,*] or by, the 
guilt of sacrilege, or by any other disqualification; or if he be dead ; his allot- 
ment doc. not lapse, but shall be -set apart. The pieaning is, that the reunited 
parceners shall not cxchrsively take it. The author states the appropriation of 
the share so reserved : “ His uterine brothers and sisters &c.*’ (§ 13.) Brothers 
of the whole blood, or by the same mother, though not reunited, share that allot- 
ment so set apart. Even though they had gone to a different country, still, returning 
thence and assembling together, they share it ; and that “ equally not by a dis- 
tribution of greater and less shares. Brothers of the half blood, who were reuni- 
ted after separation, and sisters by the same mother, likewise participate, 
inherit the estate and divide it in equal shares. 


SECTION X. 


On exclusion from inheritance. 


1. The author states an exception to what has been said by him respec- 
ting the succession of the son, the widow and other heirs, as well as the reunited 
parcener. ” An impotent person, an outcast, and his issue, one lame, a madman. 


SImiotations. 

■13. 7%ey inherit the estate and divide it in etptal shares.'] This supposes Che brothers of th» 
half blood to belong to the same trjbc. But, if they are of diilcrcrit tribes, the shares are four, three, 
two or one, in the order of the classes ; sinco thpro is uo reason for restricting that rule of diitributi# 
on. Ba^lam-buat T A. 

1. An impotent persoHy an oiAcmst and his tVrue.”] The initial words are transpoisd b/ 
JImu ta.va'hana. C. 5. § 10. 
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" ati idiot, a blind man, and a person afflicted with an incurable disease, as 
" well as others [similarly disqualified,] must be maintained ; excluding them, 
" however, from participation.”* 


" An impotent person,” one of the tftird gender (or neuter sex. ) ” An 
outcast;” one guilty of sacrilege or other heinous crime. His issue,” the 
offspring of an outcast. “ Lame;” deprived of the use of his feet. “ A mad- 
man;” affected by any of the various sorts of insanity proceeding from air, bile, 
or phlegm, from delirium, or from planetary influence. An idiot;.” a person 
deprived of the internal faculty: meaning one incapable of discriminating right 
from wrong. “Blind;” destitute of the visual organ. “ Afflicted with an 
incurable disease;” affected by an irremediable distemper, such as marasmus or 
the like. 


S. KxpotUlon 
*>r the lexf. 
Impotent per* 
SOUK, outratts, 
mntlmcn, iiiiotiiy 
and perRonti in* 
curably tUu*a* 
«ed, are cxolu* 
dt’d froin iiiha* 
ritaucc. 


3 . Under the term “others” are comprehended one who has entered into 
an order of devotion, an enemy to his father, a sinner in an inferiour degree, 
and a person deaf; dumb, or wanting any organ. Thus Vasisht ’u.\ says. 
They, who have entered into another order, are debarred from shares. ”f 
Na'reda also declares, “ An enemy to his father, an outcast, an impotent per- 
son, and one who is addicted to vice, take no shares of the inheritance even 
though they be legitimate : much less, if they be sons of the wife by an appoint- 
ed kinsman.”;}; Menu likewise ordains, “ Impotent persons and outcasts arc 
excluded from a share of the heritage ; and so are persons born blind and deaf. 


5. Ro nrr 
•oiit enirrinc 
into on order ou 
devotion, on 
unnatural ton, 
a tinner, and 
one who hat 
loii 0 RenRe or 
a limb ; areord* 
ini: lo Vaiiui* 
t’h A, 


and MKxtr. 


An impotent person,*^^ Whether naturally so, or by castration. Ba^lam-biiatVa, 

The offspring of an outcast*'} Of one who has not performed the requisite peuance and cx* 
piation. Da'lam-biiatt a. 

3. Thep) who have entered into another orders} Into one of devotion. The orders of 
devotion arc, 1st, that of the professed or perpetual student; 2d, that of the hermit; 3d, the last 
order or that of the ascetick. Ba'lam-buat't^a. 


2. Ul. 


u 


, n. 45. 


Naeeoa, 15. 21. 
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as well as madmen^ idiots, the dumb, and those who have lost a sense [or a 
limb.”*] 

4. I'xpianation 4. Thosc who havc lost a sense or a limb.^ Any person, who is deprive^ 

of tile text. 

of an organ [of sense or action] by disease or other cause, is said .to have lost 
that sense or limb. 


5 . The pernon* 
tibovetlCMcribed 
urc excluded 
fr<im participa* 
lion; but are 
rnfillril (o a 
rn.'tintenancey n<i 
clo'.'arrd by 


5. These persons (the impotent man and the Test) aie excluded from 
participation. . Thejr do not share the estate. They must be supported by an 
allowance onf food and raiment only : and the penalty of degradation is incurred^ 
if they be not maintained. For Menu says, But it is fit, that a wise man 
should give all of them food and raiment without stint to the best of his power : 
for he, who gives it not, shall be deemed an outcast. "f Without atint’* 
signifies ^ for life.' 


rf led tlic par- 
tition. 


6. They are debarred off their shares, if iheir disqualification arose before 
the division of the property. But one, already separated from his coheirs, is not 

I 

deprived of his allotment. 


7. If il bf ro- 

tnoff.d ul'ifr- 

MardH, a Kluirc 
he pven, 
lit like uiamicr 
HH 0 «on born 
afier partition 
fakes on allot- 
uunt. 


7. If the defect he removed Ity medicaments or other means [as penance 
and atonement J] at a period subsequent to partition, the right ■ of participation 
takes eflccl, by analogy [to the case of a son born after separation.] When the 
.son.s have been separated, one, who is afterwards born of a woman equal in 


" class, shares the distribution. ”■§ 


^nnotattom;. 

5. A wise man should give all of them food and raiment."'\ Other authorities (os De'taia 
and Bauo’iia^y.ana) except the outcast .and his offspring. That exception not ^bcing here made, 
K is to be inferred, that one, whose offence may be expiated and who is disposed to perform 
the enjoined penance, should be maintained ; not one whose crime is inexpiable. Ba lam.bhatVa* 
f>. If their disqualijication arose before the division of the property.] The disqualification 
o/ the outcast and the rest who are not excluded for natural defects. 3 a xam-bhatVa. 

+ Menu, 9. 902. .J 

2* 18S. Vide suprut .C* !• Sect# 6. 


^ Mrnv, 9 . 201 . 
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8 . The masculine gender , is not here used rcstrictively in speaking of an 
outcast and the rest. It must be therefore understood^ that the wife, the daugh- 
ter, the mother, or any other female, being disqualified for any of the defects 

t 

which have been specified, is likewise excluded from participation. 

9. The disinherison of the persons above described seeming to imply disin- 
tierison of their sons, the author adds : “ But their sons, whether legitimate, or 

'the offspring of the wife by a kinsman, ere entitled to allotments, if free from 

similar defects.”* 

10. The sons of these persons, whether they be legitimate offspring or issue 
of the wife, arc entitled to allotments, or are rightful partakers of shares ; pro- 
vided they be faultless or free from defects which should bar their participation, 
-such as impotency and the like. 

11. Of these [two descriptions of offspring-)*] the impotent man may have 
that termed issue of the wife; the rest may have legitimate -progeny likewise. 
The specifick mention of ” legitimate” issue and “ offspring of the wife” is 

iP 

intended to forbid the adoption of other sons. 

The author delivers a special rule concerning the daughters of disqua- 
lified persons : " Their daughters must be maintained likewise, until they arc 
" provided with husbands.”;); 

13. Their daughters, or the female children of such persons, must he sup- 
ported, until they be disposed of in marriage. Under the suggestion of the word 
likewise,” the expenses of their nuptials must be also defrayed. 

14:. The author adds a distinct maxim respecting the wives of disqualified 
'' Their childless wives, conducting themselves aright, must he sup- 

YA'iNYAWiLOVA, 2. 142. Ba'LAH'BUAtVa* i yA’jRVAWAtCVA, 2. 142, 
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10. Inlcrprela- 
tiuii uf Uic tcAt# 


II. 

ed persons aro 
not to adoxit 


If. Their 
daugh(er> must 
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until iiiarricMl t 
as V a'j N V A* 
WAbCVA tie* 
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must Ik* 
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I. Woman’i 

property rtes- 
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" ported; but 6uch, as are unchaste, should he expelled; and so indeed should 
" those, who are perverse."* 

15. The wives of these persons, being destitute of , male issue, and being 
correct in their conduct, or behaving virtuously, must be supported or maintain- 
ed. But, if unchaste, they must be expelled; and so may those, who are 
perverse. These last may indeed be expelled : but they must be supported, provi- 
ded they be not unchaste. For a maintenance must not be refused solely on ac 
count of perverseness. 


SECTION XL 


On ike separate property of a woman. 

1 . After brlcQy propounding the division of wealth left by the husband- 
and wife, (“ Let sons divide equally both the effects and the debts, after the de- 
“ mise of their two parents. "•!•) the partition of a man’s goods has been described 
at large. The author, now intending to explain fully the distribution of a wo- 
man’s property, begins by setting forth the nature of it : " What was given to 
“ a woman by the father, the mother, the husband or a brother, or received 
“ by her at the nuptial fire, or presented to her on her husband’s marriage to a- 
” nother wife, as also any other [[separate acquisition, 3 is denominated a wo- 
“ man’s property.’’]; 


1. As alto anif other teparaCe acquitition,'} In Ji'MO'TA.VA'nxxA’* quotation of the text, 
(C. 4. Sect. 1. Ij IS.) tliu coiijuuctivc and pleonastick particles chafed (cha-iva) are here substitn. 
ted fur the supplutory term adya. That reading is censured by Ba'lam-buat't'a. 


• Ya'jN VAWA1.CYA, 9. MS. 
Va^jmyawalcya, 9. 144. 


Y'a'jnyavalcyAi 9. 118. Yldc fupra. C. !• Sect. S. § I. 
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^ That, which was given hj the father, by the mother, by the husband, or 
by a brother ; and that, which was presented [to the bride] by the maternal un- 
cles and the rest [as paternal uncles, maternal aunts, &c *] at the time of the 
wedding, before the nuptial fire ; and a gift on a second marriage, or gratuity on 
account of supersession, as will be subsequently explained, (“ To a woman whose 
" husband marries a second wife, let him give an equal sum as a compensation for 
'' the supersession.” §34.) and also property which she may have acquired by 
inheritance, purchase, partition, seizure or finding, f are denominated by Menu 
and the rest ' woman’s property.' 

3. The term ‘ woman's property’ conforms, in its import, with its etymology, 
and is not technical : for, if the literal sense be admissible, a technical acceptation 
is improper, 

4. The enumeration of six sorts of woman’s property by Menu (" What was 
given before the nuptial fire, what was presented in the bridal procession, what 
has been bestowed in token of afiection or respect, and what has been received by 


^iTtturtationg. 

ft. Before the nuptial Jire,^ Near it. Subb(Vhinl, 

On account of supersession.^ Supersession is tho contracting of a second marriage through' the 
influence of passion, while a lirst wife lives, who was married to fwlfii religious obiigaliotu. iiubb^ 
d'hini. 

Property xchich she may have acquired by inheritance.^ The commentator, Ba'lam-duat't'a, 
defends his author against tho writers of tho eastern school (Ji Mu^'rtk-vA iiANA &c.) on this point. 
Wealth, devolving on a woman by inheritance, is not classed by the authorities of that school with 
* woman^s property.’ See Ji'mu ta-va'iiana, C. 4. and C. 11. Sect. 1. § 8. 

3. The term ^ womati's property' is not technical,^ This is contrary to the doctrine of Jr« 
hu ta-va'iiana, C. 4. 

4. Bestowed in token of affection or respect,"^ This passage is road differently in the BeU 
ndcara and 'by Ji'mu ta-va iiana (C. 4. Sect. 1.^4.) It is hero translated conformably with 
Ba'lam-buatVa’s interpretatiou grounded on the subsequent text of Catya yana (§ 5.); where two 


rifa-.iTiilTTMH 


BA'LAM-BUir’T'A. 


f Vide C. I. Peel. I. S 8. 
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f. tnfevpreta 
tloBof 


5. 

property is oot 
a technical ex- 


4, Mr.Nu’ 

tiu'iatiuii of sit 
NoriH (leiucfi a 
les<»iminher,uul 
a groaicr. 



tun UStACBUktLK 


fimiit. if« 


her from her brether, bet mether, «r her «i«her, *w deawnintled tte 

property of s women ;”♦) is intended, not ns e «strietinn nf n SttiUa i 

• ^ ^ 

but es a denial of a less. 


I. Ca'tya'ta* 

iTAdefinei thOM 


5. DeBnitions of presents given before the nuptial hre and so forth havn 
delivered by Ca'TyA YANA : “ What is given to women at the time of thek 

marriage, near the nuptial fire, is celebrated by the wise as women^s property 
bestowed before the nuptial fire. That, again, whieh a woman receives while she 
is conducted from her father’s house [to her husband’s dwelling,] is instanced ai 
the property of a woman, under the name of gift presented in the bridal proces- 
sion. Whatever has been given to her through affection by her mother-in-law or 
by her father-in-law, or has been offered to her as a token of respect, is denomi- 
nated an affectionate present. That, which is received by a married woman or 
by a maiden, in the house of her husband or of her father, from her brother or 
from her parents, is termed a kind gift.” 


^nnotattomt. 

reasons of an affectionate gift are stated ; one, simple affection ; the other, respect shown by an ob^iaes 
at the woman^s foot. 

5, ‘‘ From her father's house,"^ The Retnicara and Chintamani read “ from the parental 

abode.*’ See Ji'mu'ta-va'hana, C. 4. Sect. 1, § 6. 

Offered to her as a token of respect,""} Given to her at the time of making an obeisKneo at 

her feet. Smrtti<,chandric&. 

‘‘ Denominated an affectionate present."} TWb reading Vs followed in the SmrffuchflTiifr/cdp 
Firamitrbdapa &c. But the Refncicoro, ChintAmani^ and VioAda-chandra read ‘ denominated a« 
acquisition through loveliness lAvanyArjitam instead of pritUdattam. 

From her brother or from her parents*"} The Calpaiaru reads ** from her husband.** See 

Ji'mu^ta-va'hana, C. 4. Sect. 5. ^ 21. 

Termed a kind gift.""} So the commentary of Ba^law-bmatVa explains saudA^ica^ as bearing 
the same sense with its etymon sudapa. Ho ceniuref the interpretation which 
hasgWen (C. 4. Sect. 1. § 


* liBKV, 0 . 104 . 
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’ ' '< fluU wliicii bw baeo giroi io Iwr bj Iwr 

a 

'll ^U<aii her fee «r gratuity, « ai^ thi^g bestewed iJter macti- 
age.*'* Wbat N giyen to a damsel by her kiudred ; by the lelatioos of tier 
mother, or these of her hither. The gratuity, far the receipt of which a girl is 
giveii in marriage. What is bestowed or gireo after marriage, or subsequently 
to the nuptials. 

It is said by CaTtya'yana, '' What has been received by a woman from 
the family of her husband at a time posterior to her marriage, is called a gift 
.subsequent ; and so is that, which is similarly received from the family of her 
.father. ’* It is celebrated as woman’s property : for this passage is connected 
with that which had gone before. ( § 5. ) 


8. A woman'’s property has been thus described. The author ne.Yt pro- 
jiouads the distribution of it: Her kinsmen take it, if she die without issue. ”f 


9. If a woman die “ without issue that is, leaving no progeny; in other 
i, having no daughter, nor daughter’s daughter, nor daughter’s son, nor 
son, nor son’s sou ; the woman’s property, as above described, shall be taken by 
.her kinsmen^ namely her husband and the rest, as will be £forthwitb^3 ex- 
qilained. 


10. The kinsmen have been declared generally to be competent to succeed 
4o a woman’s property. The author now distinguishes different heirs according 


annotBtiOTUL 

•C. T%e gratuUjfy for the receipt of which a girl it given in marriage,'] Thif relates to a 
marri^e in the form termed Atura or the like. Ba'lam-biiatVa. 

T. Similarly received from the family of her father, The Retndcara readf * from her 
4 >wii family;’ Jihu^ta^vabahAi ‘ irom the family of her kindred.’ See Jimo TA»vA'iiAif a^ C. 4* 
Sect. 1. k 2. 
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It. Explana- 
tion of the (cxf. 

In four uribla- 
irird forms of 
ni.’irriapc, tl»c 
huxhand is ftrst 
cntider] to the 
auccfssion : af- 
ter him, hii 
nearest of kin. 

In the four 
other forms of 
nifirrinsr, (lie 
parents inherit ; 
& first (he mo- 
ther ; after her, 
the father: 
failing: them, 
their next of 
kin. 


12. In every 
form of niuri'i- 
a^e, if there he 
issue ,d;mg;htcrs 
inlient ; or 
sruudaughteri. 


to the divemlty of the marriage ceremonies. " The property of a childlesa wo- 
" man^ married in the form denominated Brahma, or in any of the four £uii- 
" blamed modes of marriage^] goes to her husband : but^ if she leave progeny, 

" it will go to her [daughter’s] daughters : and, in other forms of marriage [aa 
the Asura &c.] it goes to her father [and mother,, on failure of her own 
issue.”*] 

1 1. Of a woman dying without issue as before stated, and who had become 
a wife by any of the four modes of marriage denominated Brahma, Daiva, 
Arsha and Prdjdpali/a, the [wholef] property, as before described, belongs iu 
the first place to her husband. On failure of him, it goes to his nearest kinsmen 

allied by funeral oblations. But, in the other forms of marriage 
caWcA Asura, Gdnd'harba, Rdcshasa&nA Rais'd cha; the property of a child- 
less woman goes to her parents, that is, to her father and mother. The succes- 
sion devolves first (and the reason has been before explained, J) on the mother, 
who is virtually exhibited [first] iu the elliptical phrase pilrtgami implying 
* goes [ gach'hati J to both parents [ pitarau ; ) that is, to ibe mother and to the 
' father.’ On failure of them, their next of kin take the succession. 

12. Ill all forms of marriage, if the woman “ leave progeny that is, if 
she have issue ; her property devolves on her daughters. In this place, by tbe 

term daughters,” grandaughters are signified ; for the immediate female de- 
scendants arc expressly mentioned in a preceding passage: " the daughters share 
” the residue of their mother’s property, after payment of her debts. ”§ 

Annotations!. 

n. Dj/ing xilhout issue as before slated.^ Without any of the five descendants aboveinett- 
tioned (§ 9 .) Ba'lam-diiat't A . 

li. Itt all forms of marriage,^ Several rariatians in the reading of this passage are noticed 
by Ba^lam-biiat t'a : as sat*veshw apiy or sarvcshzo ^vfl,^or tarvoshu. There is only a shade of dif* 
fcrence in the interpretation. 


• Ya'jNY Avr ALCYA, 9. 146. -f Ba'lam-bb 

Ya^jayahv alcya, 2. ilti. Vide tupra. C. 1. Sect. 3. 
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IS. H«iiee> if the mother be deed^ daughters take her property in the first 
instance: and here« in the case of competition between married and maiden 
daughters, the unmarried take the succession ; but, on failure of them, the mar- 
ried daughters ; and here again, in the case of competition between such as are 
provided and those who are unendowed, the unendowed take the succession first; 
but, on failure of them, those who are endowed. Thus Gautama says " A wo- 
man’s property goes to her daughters unmarried, or unprovided;”* ' or pro- 
vided,’ as is implied by the conjunctive particle in the te;(t. “Unprovided” are 
such as are destitute of wealth or without issue. 


IS. Vint tha 
unmarried 
dftti|;htcr : next 
(he married 
one, who ig un- 
provided : lagt- 
ly one who hot 
a pruviiion. 


14. Rut this (^rule, for the daughter’s succession to the mother’s goods, fj 
is exclusive of the fee or gratuity. For that goes to brothers of the whole 
blood, conformably with the text of Gautama: “The sister’s fee belongs to 
the uterine brothers ; after [the death of j the mother.”.]; 


) 4 . But hro» 
tticm inherit 
(lie fee or gra- 
tuity ; 

as ordained by 

CiAPTAtlA. 


15. Ou failure of all daughters^ the grandaughters in the female line take 
tlic succession under this text : if she leave progeny, it goes to her [daugh- 

ter'sj daughters,” j| 


15. After 

dau^htpTH, 

ill the I'riibile 
line iahcrii. 


16. If tVvcrc be a muUilndc of tbesc ^^graudaughters,^^ cliildren of 
motbevs, and unequal in number, shares should be alloiicd to them 


Id. 

iht 

ot \\\e\r vt'Kpeo 


Smuitatione. 

14 . -^ftcr the death o f the mof/ier .”3 Thi?* version is accordini; to the interpretation 
io (he Siibbdhini ; which agrees with that of tho scholiast of Gautama, the Calpataru and other 
authorities. But the text is read and e.iplained diiroFcntly by Ji.mu'ta-va hana. (C, 4. Sect. 3. 

Ba'lam-bhat't'a understands by the term ^ mother,’ in this place, the woman herself, or in 
■«hort thesibter, after whose death her fee or nuptial gratuity goes (o her brothers. 

16 . Children of different mothers^ and unef/ual in number,^ Where the daughters were 
numerous, but arc not living ; and their female children arc unequal in number, one having left a 

fiAUTAMAf 28. 22. Vide wpra» C* I* Sect. 3. 11, 

Vide 10. & U, 

X 4 


CiACTAMA, 
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dauf^hters; the 
tons of dau)i;h> 
ters inherit : at 
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EMI) A. 


19. After them, 
the male ittue 
•ucceedf. 


This It confirm- 

id 


through their mothers^ as directed by Gau^ana : *' Or the partition may he 
according to the mothers : and a particular distribution may be loade ia th« 
respective sets.”* 

17. But if there be daughters as well as daughter’s daughters, a trifile 
only is to be given to the grandaughters. So Menu declares : ” Even to the 
daughters of those daughters, something should be given, as may be fit, from the 
assets of their maternal grandmother, on the score of natural afirection.”f 

18. On failure also of daughter’s daughters, the daughter's sons are 
entitled to the succession. Thus Na'reda says, “ Let daughters divide their 
mother’s wealth ; or, on failure of daughters, their male issue,”;!; For the 
pronoun refers to the contiguous term ” daughters.” 

19. If there be no grandsons in the female line, sons take the property * 
for it has been already declared, " the [malej issue succeeds in their default.” || 
Menu likewise shows the right of sons, as well as of daughters, to their mother’s 
efifects ; ” When the mother is dead, let all the uterine brothers and the uterine 
sisters equally divide the maternal estate.” 


Slnnotatfims!. 

single daughter ; another, two ; and a third, three ; how shall the maternal grandmother’s property he 
distributed among her grandaughters ? Haring put this question, the author reminds the readers of 
the mode of distribution of a paternal grandfather's estate among his grandsons. (C. 1. Sect. 5.) 
SuhbfVhini, 

18. Their male Sereral wiations in the reading of the last term are noticed in 

the commentary of Ba lam-bhatVa ; making the term either singular or plural, and putting it in 
the first or in the serenth case. He deduces, howerer, the same meaning from these different readings. 

The pronoun refers io the contiguous term*] Jimg^ta-ta uana, oiting this passage for the 
•accession of sons rather than of grandsons^ teems to hare understood the pronoun at referring t<r 
the remoter word ‘ mother.’ See Jiitu'TA.vA‘'HANA. C. 4. Sect. «. § 13. 

19. “ Let all the uterine brothere equally In the Calpataru the text Is reed 

OiVTAMA, 88. I». + Mbkv. 9. I9S. t Na'b.»a, 1A t. 

h A ANY AWAKYA, 8. US. Yld« i*pn^ C. 1. Scct. 8. i 18. i Msec, 8. 
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2Q. ' AU ilib uterine brothers should divide the materiml estate equally ; 

'' and BO should sisters by the same mothers.* Such is the construction : and the 

meaning is^ not that ' brothers and sisters share together;' for reciprocation is 

not indicated, since the abridged form of the conjunctive compound has not 

« 

been employed: but the conjunctive particle (cha) is here very properly used 
with reference to the person making the partition ; as in the example^ Dx vadat** 


on of the tc»f . 

Thcbrother« h 
fUtert do not 
■bare tofcihcr I 
but •uccasiiTt- 


TA practises agriculture, and so does Yajnyadatta. 


let all the sons bj the tame mother divide tarvi putrah sahbdardh instead of saman tarvi 
iahodardJi* 

20. Since the abridged form of the conjunctive compound has not been employed*^ 
Nouns coalesce and form a single word dcaomitiated dwandsoa or coiijunctire com[»ound, when 
the sense of the conjunctiTC particle (cha ‘ and') Is ckuoted. Panini^ 2. 2. 29. Vide supra 
Sect. 3. % 2. 

The import of the particle, here intended, is either reciprocation (itarStara) explained to be 

* the union, in regard to a single matter, of things speciiically different, but mutually related, 
^ and mixed or associated, though contrasted;’ or it is cumulation (samdhdra) explained as 

* the union of such things, by an association, in which contrast is not marked.* The other senses 
of the conjunotire particle are assemblage (samuchchaya) or ^ the gathering together of two or 
^ more things independenc of each other, but assembled in idea with reference to some common 
^ action or circumstance;’ and superaddition (anwdeha^a) or ^ the connexion of a secondary 

* and unessential object with a primary and principal one, through a separate action or circuni« 
^ stance consequent to it.’ In the two last senses of the conjunctive particle, there Is not such 
a connexion of the terms as autliorizcs their coalition to form a compound term. Caitata, 
Padamanjati 6^c. 

If reciprocationj as above explained, Were meant to bo indicated in the text of Menu (§ 19. )> 
the word bhrdtri brother” would have been used, inflected however in the dual number to 
denote ^ brother and sister’ (Pa'n ini, 1. 2. 68.); or else ‘ children,’ or some generick teroiy 
would have been employed in the plural (Pa nini, 1. 2. 61.) But the text is not so expretsod* 
Consequently reciprocation is not indicated. Subbd'^hini and Ba j^am-duatVa. 

The conjunctive particle is here ver^ properljf used,"] ^ Jt is employed in one of the accept 
tations, which do not admit of nouns coalescing in a compound term : namely in that of supcr« 
addition, as in the example which follows. ^ D. practises agriculture; and so does Y.* * Brothori 
share equally ; so do sisters.’ 

ffifth reference to the person making the parlitionf\ ^ \nother reading of this passage is 
noticed in the commentary of Ba'lax«buat t^a : 5^ with the import of superaddition rolatireljr 



81. No deduc- 
tion for the el- 
dest brother. 
The whole 
blood excludes 
the hiilf blood. 


?. The sfep- 
er may 
inherit, if she 
be of a supc* 
riour tribe. 


fW) Minv de- 
dfurci. 


f.1. This in- 
tends any su|)e- 
riour tribe. 


f4. After soniif 
IH'andsous inhe- 
rit. 


*5. Nett the 
buKhtnd and o- 
thcr heirs, as 
above mention- 
ed. 
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21. " Equally” is specified (§ 19.) to forbid the allotment of deduc- 

t 

tions [to the eldest and so forth.] The whole blood is mentioned to exclude 
the half blood. 

22. But, though springing from a different mother, the daughter of a 
rival wife, being superiour by class, shall take the property of a childless woman 
who belongs to an inferiour tribe. Or, on failure of the step-daughter, her 
issue shall succeed. So Menu declares; “ The wealth of a womaOi which 
has been in any manner given to her by her father, let the Brahman i damsel 
take; or let it belong to her offspring.”* 

23. The mention of a Bra hmant includes any superiour class. Hence the 
daughter of a Cshalrijjd W’ife takes the goods of a childless Vaisjjd : [and the 
daughter of a .Br’a /iwtawV, Cshatriijd ot Vais yd inherits the property of a Sri dra.f] 

24. On failure of sons, grandsons inherit their paternal grandmother’s 
wealth. For Gautama says, " They, who share the inheritance, must pay 
the debts:”;); and the grandsons are bound to discharge the debts of their 
paternal grandmother ; for the text expresses '' Debts must he paid by sons 

and son’s sons.”^ 

25. On failure of grandsons also, the husband and other relatives above, 
mentioned || are successors to the wealth. 

9nnotattotui. 

to the pcrsoti who makes the partition;'’ vibhd§a*carlr'itwvn^dnzouchay6n'dpi^ instead of 
vibha^n^ca/'irltfzc'dntcaydnVipi, ^ 

23, Hence the daughter of a Cshatriyi wife takes the goods of a childless Vais'ya.] This 
inference is contested by SufcRYsiiN'A in his commentary on the Ddifa-bhdga of Jimu ta-ta hana. 

21. The grandsons are bound tv discharge the dcbts."\ ‘ Since one tcirt declares them 
liable for the debts ; and the other provides, that the debts shall by those who share the 

Inheritance; it follows, that they share the heritage. Subbtthint 

* Meku, 9. I9ti. + SufrocTAiiii and ^ Gaittawa, 14. 

AJUCYA, 4. 50. 
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S6. On occasion of treating' of woman’s property, the author adds some- 
thing concerning a betrothed maiden : For detaining a damsel, after affiancing 
her, the offender should be fined, and should abo make good the expenditure 
« together i^ith interest.”* 

27. One, who has verbally given a' damsel [in marriage^ but retracts the 
gift, must be fined by the king, in proportion to [the amount of] the property or 
[the magnitude of] the offence ; and according to [the rank of the parties, their 
qualities,f and] other circumstances. Tliis is applicable, if there be no suffici- 
ent motive for retracting the engagement. But, if there be good cause, he shall 
not be fined, since retractation is authorized in such a ease. " The damsel, 

though betrothed, may be with-held, if a preferable suitor pr^ent himself.” 

28. Whatever has been expended, on account of the esponsals, by the [in- 
tended] bridegroom, [or by his father or guardian,^] for the gratification of his 
own or of the damsel’s relations, must be repaid in full, with interest, by the affi- 
aocer to the bridegroonr. 

29. Should a damsel, any how affianced, die before the completion of the 
narfiagc, what is to be done in that case ? The author replies, “ If she die 
** [after troth plighted,] let the bridegroom' take back the gifts which be hod 

presented ; paying however the charges on both sides.” ]| 

30 . If a betrothed damsel die, the bridegroom shall take the rings and 
Other presents, or the nuptial gratuity, which had been previously given by him 


*«• A _ 
of Ya'jnt*- 




S7. loferpreta-* 
tion oftlietcxt. 
One, whu be- 
trothes a dam- 
sel &afterwardt 
retracts the en- 
gairement with- 
out cause> 
beiioedo 


The ex. 
penies inourreit 

fodcU 


Tf the 

tmthrd damjial 
die, the bride- 

sents nrr re- 
turned to him I 
as directed by 

CYA. 


SO, r.xrposltiow 
of Uie text. 


90. Any How <^meed.'] By a rengiou* rite, or by fa&mg of hands, or ta any olhor awnaer; 

; LAM-BHAT T A. 

30. dtaring or discharging/] The common reading of the passage is viganya ** accounting 
tat Ba'lam.buatVa rejects thW reading, and sut>8titutcs vigamya “ remoYing’> or < discharging/ 

, a. 147. 


♦ YA'jlfTA'WAl.CYA, 8. 147. 


f YA’^dBYAWAAOTAi 1. 
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[to the bride,] paying however the charges on both sides*/' that is, clearing 
or discharging the expense which has been incurred .both by the person who gave 
the damsel and by himself, ^he may take the residue, fiut her uterine brothers' 
shall have the ornaments for the head^ and other gifts, which may have boen 
presented to the maiden by her maternal grandfather, [or her paternal uncle,*] 
or other relations ; as well as the property, which may have been regularly 
inherited by her. For Baud’hx'^yana says: The wealth of a deceased damsel^ 
let the uterine brethren themselves take. On failure of them, it shall belong to 
t,he mother; or, if she de^d, to the father. 


.11. 

in II- 

•in": i'i'* wife’* 
pmperfy, 
liithip to uiMkc 
it 


Ya'jhva- 
vilcya fle« 
darcf. 


31 . It has been declared, that ihe property of a woman leaving no ifsue. 
goes to her husband. Tlie author now shows, that, in certain circumstances^ 
a husband is allowed to take his wife’s goods in her lifetime, and although she 
have issue : " A husband is not liable to make good the property of his wife 
taken by him in a famine, or for the performance of a duty, or during illness, 
“ or while under restraint. ”j- 


ftt. rTpInni- 
tioa of (he 


32. In a famine, for .the preservatien of the family, or at a titne when a 
religious duty must indispensably be performed, or in illness, or “ during res- 
traint” or confincuient ip prisop or under corporal penalties^ the husband, being 
destitute of other funds and therefore taking his fife’s property, is not liable to 

restore it. But. if he seize it in any other manner [or under other circumstances, 
he must make it good. 


ISrautations. 

He may take the retidue.^ The meaQing is this ; after deducting from the damsel’s property, 
the amount which has been expended by the girer or acceptor of the maid, or by their father^ or 

other rclaUons on both sides, in contemplation of the marriage, let the residue be deUrered to tho 
bridegroom. Sub6d*hini, 

32. Is not liable to restore i/.] Ho U not posititelj required to make it good. 

• uatt ' a . 


f. 140 . 





&K TNfilSRITANClS. 


33. T-be firopeily of • vromaQ mutt not be taken in her lifetime Ibj any 
other kinsman or heir but her husband : eince punishment is denounced agiMti 
aueh conduct : Their kinsmen^ who take their goods in their lifetime^ a vir> 

tuous king should chastise by inflicting the punishment of theft:’'*) and it it 
pronounced an offence ; ” Surfli ornaments, as are worn by women during the life 
of their husband, the heirs of the husband shall not divide among themselves: 


3S. Ko other 


R erfoni but her 
utbami, nuiy 
take tier pro* 


perty. 

Na'^reoa 

Menu 


and 

<le- 


nouQcc puniih' 
ment af^aintt 
Ukcoflento* 


they, who do so, are degraded from their tribe.”f 


A present made on her husband’s marriage to another wife has been 
mentioned as a woman’s property (§ 1.) The author describes such a present : 
^ To a woman, whose husband marries a second wife, let him give an equal sum. 


M. A prrtent 

on occasion of 
a tccond mar- 
riage described 
by Va'juva- 


[^8S a compensation] for the supersession, provided no separate property have 
been bestowed on her : but, if any have been assigned, let him allot half.”;|; 


35, She IS said to be superseded, over whom a marriage is contracted. To sn. Tnierpreu. 

tioD of the text. 

a wife so superseded, as much should be given on account of the supersession, as 
is expended [in jewels and ornaments, or the like, §] for (he second marriage : 
provided separate property bad not been previously given to her by her husband ; 
or by her father-in-law. But, if such property had been already bestowed on 
her, half the sum expended on the second marriage should be given. Here the 
' half ’ ( ardd'ha ) does not Intend an exact moiety. So much therefore 


Sinnotations, 

S5. Here ike word'kalf dots not intend -an exact moieit/,'] The tcrni) as it stands In tha 
original text, is not neuter^ that it should signify an equal part or exact moldy : but it is masculine 
fcttdeignifics portion in general. (Amera, 1. 1. 17.) Subbd^hini. 

Ba lam-bhatVa^ citing a passage of the Mahdbhashya to proTc that ardd'ha in the masculine 
aiguilles half; interprets the quotation from the (i. 1. 2. 17.) as exhibiting ardd'ha^ 

masculine and neuter, in the sense of moiety. He therefore rejects the foregoing cxplaiiation| and 
considers the word ^ half ^ as employed in the text for an indefinite sense. 

• If a'reda, n« cited by BA'r.Aii-BiiAt''i'A ; but not found in bis Inffitirtei. 

Menu, 9. 2U0. Vide supra. C. .1. Sect* 4. 19. 

149. S BA'tAII-»«Al'l'A. 
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I. 

WALCYA 

the evi- 
dence of parti- 
tion if dotthted* 


S. KYpTatiaiioo 
of the text. 


S. Oiberproofi 
of reparation 
vtated hy 


should be paid, as will make the wealth, already conferred on her, equal to the 
prescribed amount of compensation. Such is the meaning. 


SECTION XII. 


On the Evidence of a Partition. 


1. Having thus explained partition of heritage, the author next propounds 
the evidence by which it may be proved in a case of doubt. " When partition is 
denied, the fact of it may be ascertained by the evidence of kinsmen, relatives 
and witnesses, and by written proof, or by separate possession of house or 
** field."* 

S. If partition be denied or disputed, the fact may be known and certainty 
be obtained by the testimony of kinsmen, relatives of the father or of the mother,^ 
such as maternal uncles and the rest, being competent witnesses as before de-> 
scribed or by the evidence of a writing, or record of the partition. It may also 
be ascertained by separate or unmixed house and field. 

3. The practice of agriculture or other business pursued apart from the rest, 
and the observance of the five great sacraments^ and other religious duties per- 
formed separately from them, are pronounced by Na'reD’A to be tokens of a parti- 
tion. " If a question arise among coheirs in regard to the fact of partition, it 

Stnnotstions* 

t. By the testimony of kinsmen.'*'^ Or rather strangers belonging to the same tribe with 
the parties. Ba'laii -buat t'a. 

A, 2e 150. f Id tbDpfBovfinttookoD Erldenoee 

Mx«v, 09. 


itcT. xn. 


ON iNHEftlTANCi 


sn 

Dul be iscetUiaed bj tbe evidence of kinsmen, bj the record of ibe distribution, 

1 

or bj separate transaction of affairs. Tbe religions dnty of unseparated brethren 
is single. When partition indeed has been made, religibus duties become 
rate for each of them,”* 


Other signs of previous separation are specified by the same author : 
^ Separated not unseparated brethren may reciprocally bear testimony, become 
sureties, bestow gifts, and accept presents.*’! 


4. And ijfiiti 

in I lobietuiilii 


5. Hy tk rmi of the MthImJ'] Another reading is noticed by Ba'iau.iha't'ta ; 

by occupancy or by a writing;” iho^Mhjihn instead of bh^a4ki^eM, See Ji'mu'ia’. 
Va'iiana, C. 14. j 1. 


, 13.-36. 31. 
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